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EIGHTH PRESIDING, 


Si 3 tPieat 


he action against the drawer of a promissory. pote e payable to to a eertain Eastern Dis. 
& ‘person or to bearer, purchased by the plaintiff at a sherif's sale, then ae 





defendant cannot inquire into the regularity of the > proceedings pr Beerioms. WALsOn 
8. 


to the issuing of the execution under which the ra took place. MUNDAY; 
ALLEN, 
INTERVENOR. 


In an action against the drawer of a note, he can demand of the ‘plaintif, if 
4 hei is not the payee, to show a transfer of the note to him, ‘but this. demand’ eZ 
is satisfied by evidence which prima facie conveys the right and interest 


(NT) ie pay’ ° ee — ¢ 
it the assignment be voluntary, the transfer in the payee’s hind Writing fs 
_salficient; and if forced, it suffices that there is execution and 


tlie 


| “mle according to law. 
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Easreaw Dis. 4 sheriff's sale not made in pursuance of the formalities of the lan 
= __ no title on the purchaser. 


WILSON 
v8. 
MUNDAY; 
ALLEN, 


INTERVENOR. 






CASES IN THE SUPREME COURT: 


* 


Choses in action may be sold under a writ of fieri facias, and for this pury as 


the seizure of them is not required. That b 
The contract of pledge cannot affect third persons, unless proved” ys 
authentic act or an act sous s seing privé duly registered at a t time hth 
suspicious. a came | 
ah “Ane 

The facts are stated in the opinion of the court, cone red 





by Porter, J. . Th 
The petition states, that the plaintiff was the judgment } On 
creditor of one Morgan; that he issued an execution’y 1 who 


against him; that under the writ the sheriff of East-Baton® | of om 
Rouge, seized and sold two certain promissory notes; now} other 


or lately in the possession of William Allen, executed by the! dict, 
defendant, Munday, in favor of the defendant in execution, | 7 
Morgan, or bearer; and that at the ‘sale thereof the pet as de 


tioner became the purchaser; that the said notes were ¢ 
in payment of two negro slaves, and that in the act of pe | 
a mortgage was retained on this property to secure the py <a 
ment of the notes; and that the slaves are in the possession") 
of the defendant, Munday. are : 
The petition concludes with a prayer that a writ of seque 
tration may issue against the slaves; that there be judgment 
against the defendant for the amount of the notes with inte" 
rest and costs of suit, and that the property mortgaged bi 
seized and sold to satisfy the judgment. aa 
The answer admits the execution of the notes, and the’ 
purchase of the slaves, but denies that the sheriff did eit ' 
actively or constructively seize and sell these notes; th i 
such a judgment as is set forth in the petition ever was” 
obtained, the writ under it issued improvidently, and all’ 
proceedings under it are null and void; because a previendi | 
writ of execution had issued against Morgan to satisfy this! 
judgment, under which two slaves were seized and sold, and» 
purchased by the petitioner for a sum equal to his judgmenty'’ 
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‘waitintalthough it ie true, suit wasafterwards brought against Eastaiw-Di~ - 
the plaintiff for these slaves, and he was evicted of them, ae 
in that suit he called Morgan in warranty and obtained *°* 

ent against him for the amount of the first judgment. preccey 

ae these proceedings and the return of satisfaction on’ 1T=Rvznor: ; 
the first writ, the right was lost to sue out a second execution. 

Because no actual seizure was made of the notes, and the 
game belonged to Allen, in whose possession they were. 

“And, finally, because the sale was informal and contrary to 
The intervener, Allen, by his petition, claimed oneof the 
notes as his property, and prayed for judgment for its amount. 

Onithese issues the parties went to trial before a jury, 
who-found a verdict in favor of the plaintiff for the amount 
of one of the notes, andin favor of the intervener for the 
other.. The court gave judgment in pursuance of the ver- 
dietj and the plaintiff appealed. 

“The defendant appealed from so much of the judgment 
as decreed him to pay the amount of one of the notes to the 
petitioner. 


And the original defendant in execution, Morgan, hasalso = m an action 
appealed. In his petition he alleges that although nota or crate . = 


patty to the proceedings below, he is injured by the judgment. able 8 o cera 
' A question of some importance in the cause is presented ¢r, purchased by 


bya bill of exceptions taken by the refusal of the judge to sherls sale, the 


defendant cannot 
charge the jury, that the parties resisting the claim of the PMiimiy “or 
plaintiff had a right to inquire into the regularity of the pro- tre procdings 


ceedings, which preceded the issuing of the writ of CXECU- cation under 
tion under which the notes. were sold. The judge ~~ - 












aor that the obligation ah been transferred to him. ihe note te hin, 
But the demand is satisfied when evidence is given which is satistied by evi- 
% prima facie conveys the right and interest of theypayee., If me ve 
ia be voluntary the maker has no right to-inquire tres, of the 
. intothe consideration, for which it wasmade, nor can edits: 
the benefit of objections which are relative to the payee,and 


Mal 
Hh 
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Eysrentiae to which foraught that can be known he may never. 
= The same reason exists and the same rule prevails whe the 
® assignment is not voluntary, but forced, As in the. fi 


Muze, ase itissufficient to show that the transfer is executed ip « 


mTgrveror. hand writing of the party to whom it is made payable 


If the assign- 


ment bevoluntary in the second, it suffices that there is judgment, exe 
the transfer in the 


payee’s hand wri- and sale according to law. 


is sufficient; 


and if forced it If the sale is not made according to law; that is, in 
is judgment, exe- suance of the formalities which it prescribes, no legal, 


according to law. ig acquired by the purchaser; hence it becomes necessary * 


Asheriff’s sale , 


not made in pur- inquire whether that which took place here was con ug J 


suance of the fo: 


malities, of the e according to those formalities. The return of the sh 


law 


os a "pur. states, that the advertisement and appraisement were | 0 


according to law. This is prima facie evidence t these fon 
malities were duly observed, And no proof being offered 
to contradict the return, we must conclude the sale in these 


respects was regular. 3 La. Reports, 477. 


BT 


alt 
Chose in action But it is contended, the return offers evidence that,one 
pe tt ar 


a writ of fer fe. important formality was neglected,namely: seizure by, the 


cias, 


curgose the set, Sheriff of the thing sold. The evidence shows the 
gure of them is “ 
aot sequired. . were.not,in his possession but in that of the interpleader, 
| that he seized and sold not the notes, but the right of 
defendant in execution of them. This, in our opinion, 
fices. The objection is drawn from the common law, wh 

choses in action were not. susceptible of execution. 


they are subject to be sold under a writ of fiert facias, ¢ 


required. The note is not the debt, but the evidence “it | 


The contractor There remains for consideration the claim of the int 


Ter third persone pleader, Allen. The evidence shows to our satisfaction tt 


sue net & he was not the owner of the notes in his hands, but that.th 


sous acing 
privé duly regis- were placed there as collateral security for a debt, the 
Dot suspicious. amount of which does not appear, due to him by the payete 


Such a transaction formed the contract of pledge. Butsuch — 


contract can have no effect against third persons, unlessit be 
‘proved by authentic act, or by an act sous seing privé, duly 


ra Cmaekeme st & 


oe 


registered ai; a time not suspicious. 2 La. Reports, 366. 7 ohh 


3 ibid, 528. 
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is been contended that such an objection ‘ould not partie 
pe 'wed against the interpleader, because it is not specially Pia bel 
gverred in the pleadings. But this argument overloooks the = “™** 


om the intervener must make out a legal right to the MONDAY; 


yerty which was in contest between the plaintiff and srrabvabba! 
| and that is not sufficient for him toshow a contract 
arailable against the pledgor, he must show one available 
third persons also. 
tie urged that the verdict of the jury being silent as it 

felates to a mortgage, the court could not supply it by the 
‘judg Perhaps. so; and it might form aground of 
reversal that the judgment was sorendered. ‘But as wé feel 
compelled to reverse that judgment on other grounds, we 
aré required to give suchadecree as the facts proven demand. 
We think it is established, that the notes seized and sold 
were secured by mortgage; the owner of the debt is therefore 
the owner of the accessary. ’ 

a 

“Tis, therefore, ordered, adjudged and deed that the 

ment of the District Court be annulled and reversed; 

aid it is further ordered, that the plaintiff do recover of the 
@éfendant the sum of eight hundred dollars, with interest 
_ from the first day of January, 1831, at ten per centum ‘on 
theone-half of said sum until paid, and with interest at the 
fame rate from January 1, 1832 until paid on the other half 
of said sum, with costs in both courts, save those named ‘by if 
the interpleader, which are to be paid by him; and it is — 
further ordered and decreed, that the slaves John and Mary, 
“mortgaged, be sold by the sheriff to satisfy the judgment. — 






































» fs ra 
ht 5 & : Re : 
Paes « 

‘ ae | 


es ae 





488 | CASES IN ‘THE ‘SUPREME COURT 


ir. : a _. MOORE vs. NICHOLLS. 


MOORE 
vs. 


‘s : 0 OF PROBATES OF THE PARISH OF W al 
nicHouts. APP=4% FROM THE COURT OF P AR: EST FE 


The Court of Probates can alone take cognisance of an action to o¢ : 


tutor to render an account. 
: oki 


If a deposition contain testimony, founded in part only on the’ e 
of the witness, that part is admissible. a 


The tutor has no power to expend more than the revenue of h mi 


aay without the advice of a family meeting. 


The facts of the case are fully stated in the opinion o th 
court, delivered by Porter, J. a 


This is an action by a minor arrived at the age of maj 
to compel his tutor to render an account. In the petit a 
is alleged that the sum of twenty thousand dollars is dueyat 
judgment is prayed for that amount. It also containgl 
allegation, that the tutor has removed from the ste 
there is a prayer that a curator ad hoc may be appoin 
represent him. — 
A curator was appointed in pursuance to this prayer : 
filed a plea to the jurisdiction of the court. It was overra 
‘and the cause examined on its merits. al 
_ The correctness of that decision is the first matter for 
consideration. rr 
pfu iCoun, of It appears to us the judge did not err. The 2a vis 
alone take cogni. SUbstantially one to render an account, and the Court of Pr 


Fee ot an °- bates can alone take cognisance of such a case. Wem — 


pore = not examine what would be the proper tribunal, if € 
had been instituted to recover the penalty of the 
because the curator had failed to account. Here the 
tion expressly calls on the curator to account, and the 
prayer is not for the penalty expressed in the bond,’ but for 
amuch larger sum. 7 Martin N.S. 105. 4 La. Rep. 539. 


It is not objected that an appointment should have been | 





ained, , the appointment in this case wag r 
ae appears to ‘be given, ‘that the @éfendaiib’ Be 
tee, and that he had not a known agent in the ate 
«bith article of the Louisiana Code, provides, that if 
‘instituted against an absentee, dc. the judge before 
n the suit is spending, shall appoint a curator ad hoc, to 
fe ‘athe absentee, &c. 
p 116th article of the Code of Practice, dochatie that 
Bione intends. to institute a suit, he-must-demand ee 
rator'ad hoc be named, to defend it... . nv». 
The | proceedings i in the Probate Court, appear wens us asa 
| dtompliance in substance, with the provision contained in:the 
““Godeof Practice. ‘The petition»states, that the plaintiff has'a 
‘eause of action against an absentee, and requires»that a 
yrator'ad-hoc-should be appointed to him. It prays that after) _ 
thistappointment takes place, service may be made-on:the 
r, and that he be‘¢ompelled to answer, dec.» It:cannot 
idered an objection to the regularity of the cause here 
that the petition was so special, thatthe curator was 
" oftmabled, after his appointment, to answer to it, and»that it 
ued ms if the facts tiara ——- wen 


t ~“? conclusive as to the faety for the answer is not; agile 7 F 

Fite curator ad hoc, but by the counsel of the absentedswllt is 

jiptme the same person acts in both capacities, but the presump- 

} sition is, that after his appointment, he corresponded withthe 
defendant, ‘and was intrusted by him with the defences=? 

| bw PP he objection to-the regularity of the proceedings, which 

| Jwwests.on the absence of any proof that the:defendant had'not 
the known agent in the state, is removed. by'the ré 

| willifithe defendant had not an agent, it was @ ? 

- ithe’ plaintiff could not establish. G Te een 

_ 08, Both..parties.coiaplain:of the judgment on the meritsyand 
coat enters Pita Sota ee 


a 











lates iatelld adtaritinh weaanceetiaiilins 
=== monies in his hands. The defendant receives ed 
ment under the, old Code, and previous to the a 
: isiana Code. We are saved the necessity of deciding whieg 
a law, passed after the nomination of the ‘tator, : 
inereased the rate of interest he wares the 1 
funds, could be considered as impairing the ob 
contract; for, on examination, we find that the 
of the Louisiana Code was repealed, beforevit 
gated. Acts of 1825;ap. 198. 
An objection was made on the trial to.the: sannda 
the deposition of one Williams. The bill of exception 8 00 
tains no ‘ground on which this objection could be suste 
save an allegation, that the witness did not testify fre 
dwn knowledge, but from the information of others. A reer 
rence to the deposition shows, that this allegation is 2 | 
correct in relation to some of the matters testified to by the! 
*.. witness. The court, therefore, did not err in admitting th 
BG os proof, so faras it related to those things to which the witnea 
~ could legally testify. As the whole case is before us on # he 
ofthe wien, evidence, it would be vain to remand the cause, to er le 
Sale the judge of Probates to pass again on the accounts. 
| The payment made by the tutor exceeds the amount ¢ 
annual revenue of the fy calculating that revenue atf 
_ per centum on the capital in the hands of the former. © The 
_ judge of Probates in passing on the account, deducted” 
~ ‘pay ents, first from the interest accruing each year, and 
ftom the capital. In this, we think he erred. By or 50th 
article, page 70, of the old Code, tutors are expressly prohis 
itéd from expending more than the revenue of the minds 
and admitting that. the charge made in this respect by: | 
Louisiana Code, could affect the» obligations of a. tata 
, appointed previous to its passage, it does not appear’ € 
‘meeting was obtained, as the provistentll [ 
¢ the work last named require. . La. Code, 343. thi 
f We, therefore, think judgment must be rendered in 
of the plaintiff, for the amount of the capital received 





cents, and this opinion renders it ormoceisiasy itil y 

particular Objections filed to the account of ‘thé 

nt, as there are enough of items in it’ gat: ra 

yequal to the amount of the revenues» 
ee “ sige ‘ 

ig therefore, ordered, adjudged and ianedls that’ the 

; ag the Court of Probates be annulled, avoided’and..« 

and it is further ordered*a@nd decreed, that the 

@ recover of the defendant, the sum of sevenithou- ” 


2 8 hundred and eight dollars sai icen cents, with 


n both courts, 





~ DAVIDSON vs. BUEL. 


Ped 
ps 


At HOM THE COURT OF THE, EIGHTH DISTRICT, THE JUDGE OF THE 


THIRD PRESIDING. © ~~ ape betel 


will .be remanded when the Supreme Court. would reverse the 
ent of the inferior court, on a oe: of fraud, had not a jury ee 


2, 
' 


pePhe pac is appellant from a petguities by: 
emgage was permitted to retain a slaves: which 


is 


His counsel has oat points, none nities | 


authorise reversal of the judgment, extept the’ 
‘iiiges the nullity of the sale tothe defendant’s ven 


is'trged ‘to have been ‘merely an authorised person, who 


Wetanieapurchaser, at’a sale made by the defendant him- 





nih | 
» CASES IN THE SUPREME 
self, as sheriff, on an orden symone: and sale, for the p 
™ se of him the defendant, 
| vs 2 the law ‘prohibited him to. acquire, ‘the act which containg| 
"evidence of the resale ‘took place on the day follow ing 
sheriff’s deed to his own vendor, and for the same price bs 
P Tw the. wcase of La Branche vs. Watkins, 4 Martin, 
We held’ that if a sheriff sell: a runaway slave, and | 
ately takes a conveyance to himself, from his own 
fof the same 'prité, his own’ sale ‘must be considered a 
titious One, and will NOt ‘divest the origindil-owner of his on 
title” "Thére is but'@ very trifling “differ bi 
facts in that case and those i in the present.” ‘The sale-to fl 
sheriff in the one was made immediately instanter; and 
the other bears date of the following day. We cannot co 
sider this slight variation of a any weight, and we should’ 
no hesitation in reversing the judgment, if we were” 
arrested by the weight which the finding of a eadal, hab 
ought to hav ) 2 with us. 
pear fr from the record, whether the point ' 
them, from ‘the opposite party not objecting th 
ron nas they a are cg by. its being first made here, we must pik 
s, it i is evident that the 


# 





soir to their verdict, 


odo 
the einvestigation of anotie) jury. a 


Le a 


aplexe d, “adjudged, and decreed, ‘vhat th | 
e. District Court be annulled, vide 





att eet * ay 8 . “grr ery ae 


aa WARMACK. 


{tae 


; rs a ¥ 


is used in conritincton to the lw af Haand and of the, 
stive states. iy 


jislature of 1828, substituted in matters provided for by the Codé of 
¢, the rules of arorene therein contained to pees a 


facts of the case are fully stated in the. : 


cet es ' 


Ba delivered by Martin, J. fe 3 01 ‘ * 
ae i , ¥ 


The defendant is appellant froma ju 2 
the prison bounds. He has built ‘his ho es e al 
of it on several grounds; but the ‘opinion we have formied ¢ ’ 
> that which relates to the plaintiff’s right to sue on the bon 
without obtaining an endorsement of it from the és 


& ‘condition, renders the examination 6 

; his defence useless. 

He has relied in this part of the case on the act 
PMoreaw’s Digest, 572, : 

phe opposite counsel. has: arged: Fit that the P ovil 


“of the act in the parish and city of Norges f “ 
that the provision: is contained in an act, the whole of wh 
was repealed, as a civil law.in force before the promulgation 


2 A the Civil Code; and if-the whole act be not repealed, the 





ov een is a case Sa ‘ cainlieeg which existed} ore 
<== promulgation of the Code of Practices Acts of yard 
"9 1+ We are of opinion ‘that the act of 1808 ex 
influence over the whole then territory. «It indeed p 
establishing specially for the limits of the prison bounds in the p 
: ur city of. New-Orleans, “but it authorised: the pice j 
to, very. the other parishes to fix the limitsof the prison. bo nde 
ne iy respective parishes, and authorises debtors to ays 
selvesiof the, benefit of them, by giving bond,. accor 1g 
the provisions of the acts. 1 a0 
The word “civ Lae word civil as.applied in the act of 1928 to, 
shrogating. lesz inforce in this state, anterior to the promulgation of th 
a “tay ede, must not be considered as used in contradistinctio ’ 
‘the word criminal, but must be:restricted, as it freque ; 
pr nhs jurisprudence of the other states of this union, 
rivetheis the country from which that, jurisprudence is derieplatt 


of, England, or those.of the respective ite cen 

ie late Cfvil Code, 2169, contains an express p vr t 
that both the voluntary and the forced surrender of 5 

are to be governed by special laws, those laws aa: ne 


__ As neither the Code nor that of ‘Practice, nor any of # 
passed between the promulgation of them before al Aci 
e % F 1828, contains a feb. for the ss tape of prop 


tind of property: would be a nullificationif nota repeal ai : 
art of the Code recognising the legality of the warren 
"Neither does it appear to us that the’ provision is ref 
‘arule of proceeding which existed before the prome ga- 
on of the Code of Practice. hx 
The legilatureor LHe legislature of 1828, we believe, intended to substite 
in matter prow Pri the rule of proceedings, in maiters provided for by the Code — 
Gade Prac ice Of Praetice, to pre-existing onés, but ‘not to repeal those laws 
therein Which contained rules of proceeding to carry them into effect, 3 


bon 


Sy 
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pietiiéh no rales Sf proceeding in,the Code of Practiée: Bast eit 
00 a substitute! The latter ‘Code is perfectly - ie 
sto the mode of disy osing of eeded estates.” Property — 
amount has beeii disposed of according to the rules WARMACY 
ding existing before its promulgation. = ©") a ot 
@qually silent as to the mode of proceeding by which 
‘may be relieved from close imprisonment. We ¢on- 
thé law enabling them to avoid it as still in force, an 
le‘of proceeding they point out to them*to‘a 
3 of those laws, and those to prevent*them from’ ang 
dulgence heldvout to them, as stillim force. - 
he nea having conformedhisisélito' the’ linte'of | 
bt_prescribed to him by the act of which he has 8 a 
i himself, his ‘suit was Pcs. since i was pi 


ce in 
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PRINCIPAL MATTERS. 








ACT. 


PAG 
1. A person can only attack directly an authentic act alledged to 
have been made by him. Lewis’s Heirs vs. His executors,..csssscccave 30d 


2. Parol evidence is inadmissible to give validity to an instrument 
defective per se, which is offered to proves sale of real property. Allison 
VB. FUL. .rcccecececovcecccce vce 000 cence vccccccecs 


SOSH SHAT SS See teSS ESET SEH EES Se 


3. The contract of pledge cannot affect third persons, unless proved 
by authentic act, or an act sous seing privé duly registered at a time not. 
: suspicious. Wilson vs. Munday,...000« So or ccee seeders COCO RTESSES AHP 484 r 


ADMISSION. 


1. In an action on a note given for the purchase money of real pro- 
perty, the plaintiff ’s consent to give security against the claims of certain 
persons, in whom the plaintiff avers the title rests, is not an — 
that security can of right be demanded, or that the same ju r 
could not otherwise have been rendered. Pemberton vs. Zacharie et als., 310 


2. A cause will be remanded if the verdict of the jury be con’ < 
to an admission on record. Rigyen vs. Thompson,..+++- — 


3. A party cannot prevent a cause from being remanded, by admitting 
the fact of which the judge a quo erroneously rejected the evidence 
offered. Pullyvs. Spangenberg,.+«s ececeseecees cone seeeesseeseseess 410 


AGENT. 


1. A contract entered into by one party with a person acting as an 
agent of the other, subjects the agent to no liability, unless he has spe- 
cially bound himself, or exceeded his authority without showing it. 
Boimare vs. Toby,. oc coe cece sees cesses CoS CR TEED Ces Fees SU UU ED SESE 333 


2. A letter in terms equivalent to a demand, addressed by the agent 
of the plaintiff, to that of the defendant, but intended for, and subse- 
quently communicated to the defendant, puts him in mora. Williams 
V8. Palmer,.cccesescossece eee eseser seus cous vere sees eee seasseeress 372 
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AFFIDAVIT. 
1. Iti is unnecessary for a party to swear to the facts stated in a supple- 


mental petition praying a sequestration, if he has sworn to the same ‘ 
facts stated in his original petition. Ohio Ins. Co. vs. Edmondson et als., 295 
2. Actions for false imprisonment, in consequence of affidavits made 
by creditors in suits against their debtors, should be cautiously enter- 
tained; and clear proof is requisite of an intention to oppress by resort 
to a legal remedy to enforce a just claim. Ryder vs. Adams et al.,..... 318 F 
ANSWER. - | 
1. The 377th article of the Code of Practice requires of the original a 4 


plaintiff an answer, only when the defendant institutes against him a | 3 
separate and distinct action in the same court; and in such a'case the . 
article provides that he shall not plead his non-residence to its jurisdic- 

tion. Stone et al-vs. Carter, .cccccscccccsececcccssccssevestsesecsces 448 





APPEAL. 


1. After an appeal taken from a judgment of the court of the first 
instance dismissing exceptions filed by the defendant to the security 
which was furnished by the bond, the inferior court cannot enter into the 
validity of that instrument on the application of the plaintiff. Pemberton 
VS. Erwin Ct Als.,.cecseccessecsvrccepesccscccccessscccsssccssscess 22 


2. The dismissal of exceptions to the security offered on the bond, 
does not work an irreparable injury, and an appeal therefrom will be 
dismissed as premature....e. eeaeeeeeneean sees ececece eeeeaeeeaeseeeseeee wb. 


3. The Supreme Court will not remand a cause because the testimony 
and affairs investigated are obscure, if there is no allegation that new 
evidence may be adduced. Granneau vs. Langlois,.....ceesseeesecss 70 


4. Damages will not be awarded unless the appeal clearly appear to 
have been taken fordolay. TOSSC SESS SSHRESER SHEESH ESTES ETOCS EEESEEES wb. 


5. He who is injured by an injunction, though not a party to the suit 
may appeal from the decision of the inferior court refusing to dissovle it. 
Vignié vs. Blache,.... POPC eee eee eeSeseseeeseueseeeseaeesene eeeaare 108 


6. If the appeal bond is given for the sum ordered by the judge, the 
appeal is devolutive, although that sum does not exceed by one-half the 
amount of the judgment. Poydras vs. Patin et als.,.sseesseeeseceees 127 


7. Itis not absolutely necessary that the appeal bond be signed by the 


appellant in propria persona, or by any other person legally authorised 
by him to that PCN a nicnckecécsncsct civcconeedoompetinnt i & a. 











8. If rent is claimed and adjudged from judicial demand until judg- 
ment, the rentaccruing from its rendition to its affirmance by the Supreme 
Court is not included. Elliott et als. vs. La Barre,..veve evecccacseees Qe0 
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Page. 
9. The Supreme Court professes to correct such errors only as are : 


appealed from. Elliott et als. vs. La Barre,.++ssesuveseeeeseererastan 223 


10. Appearance in court and contesting the cause on any other ground 
than the want of citation cover all’ defects in the citation of appeal. 
Pilling vs. BriGGiiciconss oocves céscdoovacceedctccecccegebtans ewe 256 


11. The rules which govern the manner of citation in a suspensive 
appeal, apply equally to one which is devolutive only. Reeves vs, Adams, 288 


12. The Supreme Court is authorised to consider the entire case and 
decide on the merits, if either the clerk, or the judge a quo, cértifies that 
the record contains all the documents. and evidence on which the 
cause has been heard and determined........sccecccscccvesvsesscoss 4D. 


13. If prescription be first pleaded in the Supreme court, and the plea 
must be sustained on the pleadings and facts appearing on the record, 
the cause will be remanded, to afford an apportunity in the inferior 
court, to disprove the facts on which the plea rests...cccsceesesseesess ib 


14. After an appeal is taken, an exception which has been dismissed, 
cannot be tried again in the inferior court, except by consent of the 
parties. Pemberton vs. Zacharie et OB: sided Reece soeeseseseseeeeeseees 310 


_ 15. The effect of an appeal does not depend on the final disposition 
which may be made of it, but on the fact thatitis pending and undecided. 4 


16. A.cause will not be remanded, because evidence has been 
improperly admitted, if on other grounds the judgment of the court 
below should be affirmed. Shepherd et al \vs. Lanfear,..sse+seessecess B30 


17. The transcript of the record of an appeal, returnable on the fir 
Monday in the term, cannot be filed on the second, the court having sat 
four days in the preceding week. Baron vs. Breedloveet al.,..+see+«e+0 348 


18. A cause will be remanded if the verdict of the jury be con 
to an admission on record. Rierdon vs. Thompson,..+.++see» cone a ‘304 


19. An order of appeal granted on the 14th of April, cannot unde 
any circumstances be properly made returnable at the November term. 
Conrad et al vs. COBBS,< cece CHOSE SOSH SSS SSSHEHESSSSESE ESSE SESSETE SEBS SES 370 
20. No appeal can‘be taken from a judgment of the inferior court 
refusing an order to remove the cause to a court of the United States. 
Baron vs. Kingsland et al$.,..0. ePeesese sees ee eeese estes eteeaeseseere seas 378 
21. The jurisdiction of the Supreme Court is limited: its.orders to 
the inferior courts authorised by the Code of Practice can only be 
issued in the exercise of its appellate powers; and the legislature can 
confer no authority beyond that required to give efficacy to those powers. ib. 
22. A party cannot preventa cause from being remanded, by admitting. 
the fact, of which the judge a quo erroneously rejected the evidence 
Offered. Pully vs. Spangenberg,..cseesecrccceccccscestesecsevseeses AIO 
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23. A cause will be remanded when the Supreme Court would reverse 
the judgment of the inferior court on a charge of fraud, had not a jury, - 


1 
found,a verdict on that point in accordance with which that judgment stat 
was rendered. Davidson vs. BUll;..ssesereceseveescsvecveecesececes 401 cle 

ATTACHMENT. ms 

1. An attachment, issued in a suit for the same cause of action in 
another state, may modify the relief to which the party is entitled in a . a 
court of this state.— West, Syndic, Sc. vs. McConnell,..cesecsevesecsece 444 * 
‘gal ha 


ATTORNEY AT LAW. 


1. On the dissolution of an injunction, the fee of the defendant’s attor- 
ney may be allowed as special damages. Ricard’s Heirs vs. Hiriart et al. 244 


2. The power of the attorney for the absent heirs to act, commences 
with the date of his appointment. Merceir, Attorney, &c. vs. Sterlin, Ex- 


w 

CCULOT, URC; vecccccccccsccccccscccccsccccescccccccccceeccccesessbere 472 ; al 

a 

BAILMENT. c 

1. Where no fraud or gross negligence is chargeable on the hirer, the — ~ 4 i b 
owner must sustain the damage resulting from the loss of the thing hired, 4 

Salter vs. Hurdhjrcqedecenccs cecgeneqeccs cqcecesenceaterecencouns ve 7 ; a 4 I 

h 

2. Abailee is not recognised as owner, when by aclauseinthebailment, , 

he has undertaken to indemnify the bailor forthe loss of the thing bailed, f 

if it perishes during the period for which it is bailed. Crocker vs. De 


PASSAU, .eccccrcoeece SSSOSKECSSESSSHSSEHSHHSSEE EEE ESCHEFCEEEEESEFEEEES ®. 37 


BOND. 


1, Where the appeal bond is given for the sum ordered by the judge, | 
the appeal is devolutive, although the sum does not exceed by one half, : ) 
the amount of the judgment. Poydras vs. Patin et al,.ccsceasccceceee 127 


2. Itis not absolutely necessary that the appeal bond should be signed 
by the appellant i propria persona or by any person by him legally 
authorised to that effect. DD, vans COOP COCR SS BOEeEOOe ee EEse seneteenee 


2. If maratime interest is reserved, both principal and interest must be 
risked, to confer upon the obligation the character of a bottomry bond. 
Ohio Insurance Company vs. Ediondson et als,.c.0.0ececeecvensseess 296 


3. The surety of a curator of absent heirs, may be sued on the bond in 
@ court of ordinary jurisdiction. Elliot, Administrator, &c.vs White,.. 322 


4. The representative of those for whose benefit a bond was given to 
the judge of the Court of Probates, as their trustee, can sue on the bond 
without an assignment OF it... secccccrccdiimoa socecccccnnsnceccccs 405 
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CERTIFICATE. <nitsts BI 
1. A commission, directed to any magistrate of a county in another 
state, and executed by a person who calls himself and is certified by the “ 
clerk of the county, to be one of the justices thereof, cannot be read if 
objected to when offered. but the objection can be taken only at that 
time. Vaatnan ve. Bvwils cf GE, soo. acine cvccncevcccecocecece cogtatus 264 


2. The Supreme Court is authorised to consider the entire case, and 
decide on the merits, if either the clerk or the judge a quo, certifies that 
the record contains all the documents and evidence on which the cause 
has heen heard and determined, Reeves vs. Adams,.ocrccseseseascess QOB 


3. The certificate furnished by the judge of the inferior court after judg- 
ment, is insufficient, although the statement which he makes, is drawn 


¥ _ from his notes taken of the evidence. Burke vs Erwitt.seseaseeseeean O20 


4. When the records of two suits in another state, sewed together, 
were duly certified by the clerk, on the 13th and 14th of a certain month, 
and the judge certified at the end of the record to the official. char 
acter of the person acting as clerk on those days, held, that the judge’s 
certificate was sufficient, noproof of fraud in annexing the records having 
been adduced, West, Syndic, dsc. vs. McConnell, onoesroserevrseegens 424 


5. If the clerk certifies that the record “contains a transcript of all the 
proceedings on which the cause was tried,” but no evidence appears to 
have been taken in writing at the trial, and there is no statement of facts, 
no bill of exceptions, case agreed on, allegation of error apparent. on the 
face of the record, or certificate of the judge a quo, the Supreme Court 
cannot examine the correctness of the judgment. Allain vs. Preston et al, 478 


COMMISSION. 

1. A commission directed to any magistrate of a county in another 
state, and executed by a person who avers that he is, and the clerk of the 
county certifies that he is one of the justices thereof, cannot be read in 
evidence if objected to when offered, but the objection can be taken 
only at that time. Yeatman vs. Erwin et al,...1sececeses+seaeccesese B04 


2. Where ninety-three days had elapsed from the issuing of a commis- 
sion to Matamoras, under which no testimony had been obtained, and — 
no diligence was shown to have been used in endeavoring to obtain it:— 
held that the judge a quo properly ruled the party to trial, McLearn, ys. 


Pettit, i» SOCKET SH SHEESH SHESSHSSSH SESE SESTSHEHHT SESH SESE oe es cccsenense 294 


3. A commission to examine a witness in a foreign country will be 
granted on the affidavit of a disinterested person to the materiality of the 
testimony. Cuculluvs. New-Orleans Insurance Company,..++s++sse0s+ 453 


4. If a deposition contain testimony founded in part only on the per- 
sonal knowledge of the witness, that part is admissible. Moore vs. . 


Nicholls,.scncsoscacscscsessepogsssvacseeceas eseeccooaetegees canes 488 
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CONTRACT. 


at 

1. Notice in the newspapers of readiness to perform an obligation aris __ 
ing from a contract, is not sufficient, unless a knowledge of that notice is 4 
brought home to the party. Jones et al. vs. Smalley,.sesseceeeeessoeee 2B Be © 15. 


2. Whether, when the party is in the place, personal notice is not =| 
necessary. Quere? ..0. seeesceaeeceee sees eeee ewes eran seas eeee covcnebnuen “ 4 
s «k 

3. The plaintiff must show that he was ready and willing up to the last | 
moment given for the performance of the contract, to do every thing E' 
required of him Dy it. cccccccccce eececesses e@eeeoeeseaenseeeaese eerteeageg a, 


€ 
4. A bailee is not recognised as owner, when by a clause in the bail- = 


ment, he has undertaken to indemnify the bailor for the loss of the thing 





during the period for which it is bailed. Crocker vs. De Passau,s. «eer 37 i 
5. If a vendor in his vendee’s absence, promise athird person to pay the - 
vendee the damages which he has sustained by being ousted from the __ 1 
possession of the land, it is a confession, and binds the vendor. Barrow is} 
VS. COZCOUL, one secsceccsccscccccccsercosesescsccacsescccseseveses MB oa 
6. A just cause of a promise is always understood, unless the contrary ; 
be prowedssiiccicccvisccccvedsscccccdddececqcdgsctsbee sve cvdesecssetin 
, = w 
7. Imminent danger of eviction, is a good cause of a promise by the m an 
vendor, to pay the vendee the damages which he may sustain by the : 4 
CVICHOR Ls 00s5iics ci eee coneeee sith dndb cbs eb esbe dé secceccccdoceboces ee 
ie | be 
8. Where a party was employed at work on a plantation in October, |. be 
and in December, held that all the work was performed under one con- 7 
tract. Brugier vs. Moussier’s Administrator,...e+ssseecessecssseseres 9 BF yp 
9. Where a party entered into a contract for the purpose of avoiding : 
litigation, based on full confidence on words told him that “illegitimate 
children could claim the succession of their mother as forced heirs, held 
that the error was one of law, and for which the contract cannot be , a 


rescinded. Ligles. va. Martin cf ale, c0cccccesegye cove ecensdesbiadenns 113 t 


10. All the co-obligors in a joint bond must be prosecuted to judgment. 
Mayor, 8c. of New-Orleans, vs. Ripley et als,..cessccovceccecccececsees 120. ; . 7 1 


11. The words “we promise to pay,” create a joint obligation only. @. 





12. It is sufficient for the defendants sued on a joint obligation, to show 
that all the co-obligors are not made co-defendants, and the plaintiff must 
establish the facts which make the case an exception......ssecesscoves i. 





13. The condition, on the fulfilment of which depends the right to 
demand payment of the obligation, must appear by positive proof to have 
been fully performed, before payment can be demanded. McDonough 
VS. ZAChATIC,.ccccccvccscccccsscnccccveccesccesccosscccscosscecess OAt 
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“44. A party claiming property under a contract, must first show the 


fulfilment of the condition on which the property in question was given. 


Collins vs. BriggZs,.coccscccscccccccccsccccscvccssccedsccececcccccece 256 


15. Inall cases of contracts or promises above five hundred dollars, the 
testimony of a single witness, without proof of corroborating circum- 
stances, is insufficient. Gasquet et als. vs. Kokernot et als,...+0+++0002 266 


16. In an action on an alleged promise to pay the debt of a third person, 
the defendant may show that he has, about the time of the alleged prom- 


‘jge, refused to pay several of this person’s debts due to others, although 


the plaintiff in making out his case, has not attempted to prove the 


TEVETSC.cccevcsecesesssces Come veeeerseeeseseeseseeeesseseseeesseee a. 


17. If a question arise as to the kind of roof required by the contract 


> for constructing a house, and on which the contract is silent, evidence 


aliunde is admissible to explain it. Thompson vs. Brothers...sseesseee 277 


18. The contract of apprenticeship is not susceptible of alienation, but 
is personal, and ceases at the death or insolvency of the master.  Ver- 
sailles, f. w. c. vs. Hall,..+. seeeeeeeeee cease sess sees eeeeseaeeeeeeeeseee 281 


19. Acontract made in one state or country will be enforced in another, 
unless injury is thereby done to the inhabitants of the latter. Ohio Insur- 


4 ance Company vs. Edmondson et Mas ¢ ous ceewcucecotcésenee ncaa 295 


20. If maritime interest is reserved, both principal and interest must 
be risked, to confer upon the obligation the character of a bottomry 


bond...... SOSH CSSHSHSSHTE SESH ESSHSETHEESSSEH ESSE CEST ESEEHEHEESTSEESEESEEE w. 


21. A written contract, which has not the character of a bottomry bond, 
but which has been entered into for the loan of money, and confers‘an 
express lien on a vessel, cannot by the maratime law, follow her into 
other countries, to the prejudice of rights acquired there..eo.seeeeeeews?) 


22. A person may stipulate in favor of a third party, and if the latter — 
avail himself of the advantage in his favor, it cannot be revoked.  Pem- 
berton vs. Zacharieet als,.... ®eS@eeeceeeseeseeeseneeceeneseaaeaeeaeaeeee secs 310 


23. In an action on a contract for work and labor, where the defendant 
pleading that the plaintiff has not performed his obligation, claims of the 
latter damages in compensation or reconvention, he must prove that the 
latter has been put in mord. Morton vs. Rils,..ccssceccceacceccsceses 413 


CORPORATION. 
1. Stockholders in a bank can be reached only through those provided 
by the charter to represent them. Union Bank vs. McDonoughet als,,.. 63 


2. A bank is responsible for the acts of its directors, refusing to permit 
an individual to subscribe for stocks... +22. seer ceesceceevevconcesenss 7 
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3. An eet, which is an attempt to@vade the provisions of the charterjedut 
fers no righton the party performing it. Union Bank vs. McDonoughet als, '@3 


. 
sf s ei 


4. The corporation of the city of New-Orleans’possesses such power’ ~ 
only as has been delegated by the legislature; and no power has been 
delegated, to appropriate for)the public use private property, without _ 
paying its value to the proprietor. Henderson ct als. vs. Mayor, 8c. of New- 


Orleans, ov. sees SSHS SESE EHSHHSHSHFSHSH ESET OHSSHEESCHHEEOHHE SH SHES ES HH TDH SES 416 


5. A corporation is civilly responsible for damages occasioned by an 
act done at its command by its agent, in relation to a matter withinthe 
scope of the objects for which it was incorporated. Rabassa vs. Orleans 
Navigation Compang,..cecccescescveccvccccesesccecesccescccsccess 46] 


6. A corporation is responsible for every injurious act on its part, from 
which the law has not specially exempted it...+.cecccvcrecvccceveces 


COURT OF PROBATES. 


1. The Court of Probates cannot entertain jurisdiction of an action 


brought against the curator of an absentee. ‘Soulé vs. Soulé,..ccsseeees 2 4 


2. The Register of Wills cannot be made defendant in a cause to test 
the correctness of an order of the court directed to him. Vignie vs. 


Blache, .-«. COOH SESE TESS HESEEHEEEH HEED REED SEHTEESeBEEEEESEH LOSS VEeS 108 é 


3. The representative of those for whose benefit a bond was given to 
the judge of the Court of Probates, may sue on the bond without an 
assignment of it. Elliot, Administrater, &e. VS: White, veerisescves cece 522 


4. The right to have a mortgage cancelled by order of the Court of | 
Probates, cannot be tested, unless those who have a real or pretended 
interest, are made parties to the action. The State vs. Le Blanc, Judge, 


Se, c000 eeecececeseeetbesdeeseicceee shee beseteescecves st eveesveees bdos es 329 


5 While an order or judgment of the Court of Probates, directing the 
execution of a will is unreversed, no othercourt can declare the will void, 
prevent, its execution, or collaterally examine the correctness of the 
order or judgment. Lewis’s Heirs vs. His Executor et als,...sseesseers 3OU 


6. The Court of Probates can alone take cognisance of an action to 
compel a tutor to render an account. Moore vs. Nicholls,.....c..s0s00. 488 


DAMAGES. 


1. If no fraud or gross negligence is chargeable on the hirer, the owner 
must sustain the damage resulting from the loss of the thing hired. Salter 


vs. Tae ives ccc vcctcccéédhecs eeeeeeerseeeeseseveerseseesae 7 


2. Damages on appeal will not be given, unless it clearly appear that 
the appeal is frivolous. Granneau vs. Langlois 


Peer seeesaeanseasbseoces 70 
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3..A corporation is civilly responsible for damages occasioned by an 
act done at its command by its agent, in relation to a matter within the 


, scope Of the objects for which it was incorporated. Rabassa vs. Orleans 


Navigation Company,..0++ See SSS sees seseeseeSes SFSSsesseeseees eeees 461 


4. A corporation is responsible for every injurious act on its part, from 
which the law has not specially exempted #28. eeeesese sees eeeseseese a. 


DOMICIL. 


1. A master of a vessel coming from abroad, does not establish his 
domicil in the city of New-Orleans by taking furnished rooms while his 
vessel is in port. RNS, DOP i ciccdcvcccevctcddodeccsadccaaned 330 


ERROR. 


1. If a party through error claim property seized under execution, the 
penalty extends only to the property claimed, and not to the amount of 
‘the judgment. Borié f. w. c. vs. Borié f..M. C...ccccaccccaccesscssess OF 


2. Where a party entered into a contract for the purpose of avoiding 
litigation, based on full confidence in words told him, that illegitimate 
children could claim the succession of their mother as forced heirs, held 
that the error was one of law, and for which the contract cannot be res- 
cinded. Lyles vs. Martin....c.cecssccseccccccccccccccscscesesecses LIS 


3. The Supreme Court professes to correct such errors only as are 
appealed from. Elliott et als. vs. L@ Barre...2+ssecscecercecscenseces 200 


4. Our courts have no authority to compel the correction of an error 
made in an act of celebration of marriage, recorded in the church 


register..... ed el ed hh hd ab. 


EVIDENCE. 


1. The presumption resulting from a similarity of names, unsapported 
by other circumstances, is not sufficient to identify a slave.» Bruce vs. 
TY Yee rer eeer ye Tiere rr cre ee » 0658 008088 0085 1 


2. The Supreme Court will not remand a cause, because the testimony 
and affairs investigated are obscure, if there is no-allegation that new 
evidence may be adduced... Granneau vs. Langlois......sseceseessesa 10 


3. Where a party was employed at work upon a plantation in October 
and in December, held that all the work was performed under one con- 
tract. Brugier vs. Moussier’s Administrator...... ssceccssccesecesss 98 


4. A court cannot act on extrajudicial information, in regard to the 
facts of a cause. Mayor &c. of New-Orleans vs. Ripley et als...+.+e+0++ 120 


5. The words “‘ we promise,” create a joint obligation only...«..++++..t. 


6, It is sufficient for the defendants sued on a joint obligation, to show 
that all the co-obligors are not made co-defendants, and the plaintiff must 
establish the facts which make the case an exception..c.sssssasseesace te 
64. 
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7. A fact is considered established, if proved by evidence, which is note 
the best of which the nature of the case admits, but which is received ~ 
without exception, Poydras vs. Patin et al, seceaarseneseeeeeee wedeee 17 


8. The condition on the fulfillment of which depends the right to” 
demand payment of the obligation, must appear by positive proof ta’ 
have been fully performed, before payment can be demanded, ©§ & 
M' Donough vs. Zacharie.....cecccesccesccevccccccsccesscccscccsecs OY oe 


9. Although the performance of an act has been duly registered, so as 
to operate legal notice to all persons, it is insufficient notice to a person 
to whom another is obligated to make known the fact of performance. @& 


10. If notice of protest is shown to have been sent to the endorserat . , 
a post office in the parish where he resides, it lies with him to show that _ 
there is another post office nearer to his residence. Yeatman vs, Erwin — 


CF Al.caccceccocceccvcnscccces sengen cece segces cces qecaeesagesanged 264 


11. In all cases of contracts or promises above five hundred dollars, 
the testimony of a single witness, without proof of corroborating _ 
circumstances is insufficient. Gasquet et als. vs. Kokernot et als.ceseese0 266 

4 


12. In an action on an assumpsit for the debt of another, the defendant 
may show, that about the time, he refused to pay several persons the 
debts of the other, although the plaintiff in making out his case, has not 
attempted to prove the reverse..ccovcesencecccecccveccessceccocsases We 


13 The facts must be stated on which professional men base their 
opinions given in evidence. Brabo vs. Martin....ccaseacgeeceneansn 0 


14. The opinion of one witness is inadmissible to prove another’s 
professional skill or reputation. ... .ecececnccscccccsecccccsccccsscecs WD 


15. If a plaintiff introduce evidence to prove a particular fact, he 
cannot afterwards object to the introduction of evidence by the defendant 
to disprove it. Thompson vs. Brothers..o0..ccesccecocerccsscccsencee UAt 


b 

16 If a question arise as to the kind of roof required by the contract me. f 
for constructing a house, and on which the contract is silent, evidence 

aliunde to explain it is admissible......cecccecsccccsssccscccsccoseves ib. t 


17. A cause will not be remanded, because evidence has been impro- 
perly admitted, if on other grounds the judgment of the inferior court 
should be sustained. Shepherd & Co. vs. Lanfear.. eeecesesses sees cese 836 


18. A letter in terms equivalent to a demand, addressed by the agent 
of the plaintiff, to that of the defendant, but intended for and subsequently 
communicated to the defendant, puts him in moré. Williams vs. 


Palmnet. ss cisvvnee COee Fe eSeSSSSSSEFSeSesseaesseseeseesesessegageseese 372 








19. The letters from the broker of the plaintiff to that of the defendant, 
through whom the parties entered into the contract sued on, are admis- 
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sible in evidence, to explain the conduct of defendant, after he received 


them. ~ Williams vs. Palmer. ...o.sesees Seer seeetesrseeeenseseovieesene 372 


20. The declaration of one party to.his adversary, or in his presence 


when admitted, uncontradicted, or even weakly defended, is admissible 


when offered by the party who made it, to establish the evidence result- 
ing from the admission, silence, or weak defence of his adversary. 
Morton vs. IS. ecweni de eeeeveeeeneceee sees eeeeeeee eeeseeeseeeeeeee 413 


21. In an action on a contract for work and labor, when the defendant 
pleading that the plaintiff has not performed his obligation, claims of the 
latter, damages in compensation or reconvention, he must prove that 
the latter has been put in mord..c.csccssececccccercccseccscescenss wt, 


22. In an action to rescind the sale of property of a defendant in exe- 
cution, seized and sold by the sheriff to satisfy the judgment, he will not 
be permitted to show payment of the demand on which the judgment 
was founded, previously to its rendition. Gravier vs. Roche......+++0+ 441 


23. All the rules of evidence, relative to a commencement of proof in 
writing, which existed under the old code, have been removed by the 
late amendments to that work. Allison vs. Fo...2.cccsseecccessesss 407 


24. Parol evidence is inadmissible to give validity to an instrument 
defective per se which is offered to prove a sale of real property....+.++ ib. 


EXCEPTION. 


1. After an appeal was taken by the defendant from a judgment dis - 
missing exceptions filed by the defendant to the security, which was fur- 
nished by the plaintiff’s bond,,teld that the inferior court cannot on the 
plaintiff’s application enter into the validity of the bond. Pemberton vs. 
Brweet Bhivcsiiiecedindeccccse cescccccdcccesvectevidse ee cwes, 22 


2. The dismissal of exceptions to the sufficiency of the security offered 
by the bond, does not work an irreparable injury, and an appeal therefrom 
is premature... SSCS SSC SSE SS SS SSS FC eGee eS eSeFeseseeeete ee eseeseSeeessene ab. 


3. It is sufficient for the defendants sued on a joint obligation, to show 
that all the co-obligors are not made co-defendants, and the plaintiff must 
establish the facts which make the case an exception. Mayor &c. of 
New-Orleans vs. Ripley et als.cesessessccccccedesddccccdescesesesees 120 


4. A fact is considered established, if proved by evidence which is 
not the best the nature of the case admits of, but which is received T&* 
without exception. Poydras vs. Patin et dl..ssssscevecsqeccessucsees 127 


5. A bill of exceptions to the introduction in evidence of a deposition, 
on the ground that it has not been legally taken, is too general to author- 
ise the Supreme Court to examine the validity of the official seal to the 
deposition. Ohio Insurance Co. vs. Edmondson et Ble, <n oA ASs sae 295 
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6. After appeal has been taken, an exception which has been dismissed, 





cannot be tried again in the inferior court, except by consent of the , . 4 q 1. / 
parties. Pemberton vs. Zacharie et dl..sesesessseveserceveveescevenes SID 4 4 which 
’ = | , 
EXECUTION. ‘a a 
——- : 
1. If, with the consent of the plaintiff, the execution be stayed until ~ = 2. di 
he furnish security to the satisfaction of the court, the defendant will a t nor 
have the right to contest the security offered, although it be question- “™ q —" 
able if the case is one in which security would have been ordered if » i «3. 
required by the defendant. Pemberton vs. Erwin et als.,.0++ +++ +00, 2% gots! 
2. If the sheriff illegally seize and sell the property of a third person we ’ 
on execution, the latter has his remedy both against the sheriff and the Bc - 
plaintiff in execution, or either of them. Crocker vs De Passeau,...0«+ aT F estat 
3. A new trial annuls the execution on the former judgment. Dutton = = P 
V8. Dueptey et al.,ccccccccccccccccccccvcccccccccccccsccsccer sess cece 61 q x ‘1. 
, c 
3. If a party, through error, claim property seized under execution, ’ 
the penalty extends only to the property claimed, and not to the amount —_ ‘ws 
’ of the judgment, Borié f.w.c. vs. Borié f.m.C..scccceceesccescece 8F 

6. A wife cannot as owner prevent the sale of a lot of land seized ; 
under an execution in favor of the creditors of her husband, to whom > 
by public sale was made, by alleging that the purchase money belonged " e 
to MUR iis c'o6'¥:00.60 400610060 .06.00 NeRaS Daas Chaves ce ced she Cele ceee db. yy pe the 

6 

7. In an action to rescind the sale of property of a defendant in exe- ss 
cution seized and sold to satisfy the judgment, he will not be permitted oy 
to show payment to the demand on which the judgment is founded, § 
previously toitsrendition. Gravier vs. Roche,..+.++++ssssevecessenss Ahh 4 3 bu 

8. The defendant in execution whose property has been sold, andthe __ Sy 
sheriff ’s deed recorded, is not bound by an ex parte amendment of that -* 
deed. ..cvercvessvesvecsces. eeeeesseaeeeeseeseeesssseseseesesesees w. 

8. In an action against the owner of a promissory note payable to a i 
certain person or to bearer, purchased by the plaintiff at a sheriff’s sale, . 
the defendant cannot inquire into the regularity of the proceedings, 
previous to the issuing of the execution under which the sale took place. f 
Wilbon va. Momday, 0000cccccccc cccccccecececssccccvcccss cue cecal 483 I 


9. If the assignment of a promissory note -be voluntary, the transfer 
in the payee’s hand writing is sufficient; and if forced it suffices that there 
is judgment, execution and sale according to law........cesceesceces ibs 


10. A sheriff's sale not made in pursuance of the formalities of the 
. _ lawconfers no title on the purchaser... ........0..ceceescececeescees tb 


. 


11. Choses in action may be sold under a writ of fieri facias, and for this 
prpce the'selsare of them ds not requifed........ceccossccsceccccess We 


. 
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EXECUTOR. 
1. An estate is liable to costs incurred by an execution under a will » 
which, being informal, is null and void, in endeavoring to sustain its vali- 
dity. GE OLECULOT 00 voice vveiss cocecetssdocssvecneesecdase sSbernee 


2. The dative executor cannot confirm a sale which is not legally made 


; nordispose of the effects of the estate by private agreement. Mercier, 
| attorney, 85. vs. Sterlin, dative executor, §c.. 102. s00esecsccccssevescces 402 


‘3. A testamentary executor claiming the possession of an.estate, but 

not showing that the execution of the will has been authorised by the 
Court of Probates, must be considered as a mere stranger: and against 

him the heir for a part only is entitled to the possession of the whole _ 
estate. Labadie vs. Guerin,..seseasescscescccccsccscccrscccsecscons 429 


FALSE IMPRISONMENT. 


(1. Actions for false imprisonment, in consequence of affidavits made 
by creditors in suits against their debtors, should be cautiously enter- 
tained; and clear proof is requisite of an intention to oppress by resort 


: toa legal remedy to enforce a just claim. Ryder vs. Adams et al,...... 318 


FOREIGN LAW. 


1. A contract made in one state or country will be enforced in ar >ther 
unless injury is thereby directly or indirectly done to the inhabitants of 


© the latter. Ohio Insurance Co. vs. Edmondson ct als.,...+seeeseeeseee 296 


2. A foreign creditor who has alien on property, is entitled to an 
equal privilege with a domestic creditor......cessesseseccessccecccccs Wz 


3. A written contract which has not the character of a bottomrybond, 


"but which has been entered into for the loan of money and confers an 
- express lien on a vessel, cannot by the maritime law follow her into 
other countries, to the prejudice of rights acquired there..se ress eves + ib, 


4. The fact of a foreign power controlling the place where freight 
is to be delivered may modify and delay the performance of a contract 
of charter party. Shepherd & Co. Vs. Lanfear. eesecces sikaeine sense ceces 336 


55. If the foreign prohibition to land a cargo be conditional,*the 
freighter cannot refuse to receive it, on the ground that by receiving it 
he sustains more inconvenience and expense than he would sustain if the 
vessel should perform quarantine dutiesand the nlandit at the usual place. . a. 


6. If foreign laws change the place of delivery in case of quarantine, 
the freighter must receive the cargo at the placé where the law requires. ®: 


7. The pendency of a suit no matter by what process commenced in 
a court of another state, cannot be pleaded to an action brought i in this . © 
state. West, syndic, &c., vs. M‘Connell,. coeesevece 2s ecce edeares evee AA 


3. An attachment issued in a suit.in another state may modify the ‘a 
relief to which the same party is entitled in another suit inthis state... + we 


’ 
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"GRANT. 

ant 

1. Permissions having been given by the governor of Louisiana, when. _ 

a province, to octupy and build on a lot of ‘and in the city of New 
Orleans, and the authority of the government which gave the permission. - ¥ 
having ceased without a change of will being expressed, a subsequent’ — 
grant by the resident_of the United States to the occupant under that © _ 
permission, vests in him all the right and title of the United States, and ~~ 


of the formersovereigns of the country, De Armas et al vs. Mayor, &c. 
of New-Orleans. ...... estes POSSESS ee SEH eee SHH ESE HEE EEE EEE E HEE SETHE EEEHE Sever res 132 


2. While Louisiana formed a part of the dominions of the king of 
Spain, he had the right of property in all the unappropriated territory 
of the PFOVINCE..0 ve ccccccccccaccccecccccsseccsccccscocs eeeeeteaes ob. 


PAGE. 


3. The king of Spain delegated to the governor of Louisiana while a 
Spanish province the right to concede or grant to individuals parts of 
the land belonging to the public domain........ceesccccccvcccessecse W. 


4. The sovereigns of Europe have the right to alienate the vacant and 
unappropriated lands in their colonial dominions... See ececoeesseccsesaser a. 


5. The word quai includes the levee on the bank of the river and the 
space between the exterior limit of the levee and the water... ......ee0+ ib. 


6, In deciding questions of title, the court cannot take into view the 
want of foresight in the sovereigns of the country in granting the land in 
controvery to individuals, or the great detriment which the public inte- 
rest may sustain by the appropriation of the land to private purposes... ib. 


7. Of two claims to a tract of land under concessions when Louisiana 
formed a Spanish province, that will prevail, which has been regularly 
entered before the commissioners, and confirmed by the act of congress 
of 1820.. Rébas.et al'vs. Bennett. ....cescececcccesseseecceseccescoss QL 


HEIR. 


1. The surety of a curator of absent heirs may be sued on the bond 
ina court of. ordinary jurisdiction. Elliot, adm’r. vs. White..seesseeess 322 


2. A cause will be remanded if the plaintiffs claim property as forced 
and as testamentary heirs, and the court below has decided upon their 
claim as forced heirsonly Fletcher's heirs vs. Vieil et als...ceeececeses 371 


3. The 995th and 996th articles of the Code of Practice, distinguish 
between an estate accepted absolutely, and one which has come into the 
possession of the beneficiary heir, after having been administered by his 
tutor, curator, or the testamentary executor. Watts, curator, &c. vs. Fra- 


zier, et ESWC b 6s Cees soc Cedi civcccccccscccecccccccccccecce eereeer 383 


4. Heirship may be proved by reputation and other corroborating 
facts, if no official register of births or marriages is kept jin the state 
where it is alleged to have been formed. Lewis's heirs vs. His ex’r.,... 387 
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PAGE. 
5. Atestamentary executor, claiming.the possession of an estate but 


not showing that the execution of the will is authorised by the Court 


ot: Probates, must be considered as a mere stranger; and against him the 
heir for a part only is entitled to the possession of the whole estate. 
- Labadie vs. SEPUN: . 0cb'v0 cc codh coke ne bein 46 ce cece anen onck arene 429 


* 





. 6. The power of the attorney for absent heirs to act commences with 
the date of his appointment- Mercier, attorney, sc. vs. Sterlin’s ex’r. &c. 472 


a HUSBAND AND WIFE. 

4. The wife cannot as owner prevent the sale of alot of land seized 
dhier an execution in favor of the creditors of her husband, to whom 
by public act the sale of it was made, by alleging that the purchase 
money belonged to her. Borié f. w. c. vs.Borié f.m.C.cssccssecsceags 87 


INJUNCTION. 
1. On a motion to dissolve an injunction on the face of the papers, all 
the facts stated are not admitted as true, unless the motion is made on 
the ground of a want of sufficient matter alleged in the petition toantho- __ 
rise the issuing of the writ. Hebert vs, Joly et Gl.ewevesssscovceccesess BO 


2. An affidavit for an injunction must be direct, positive and uncon- 


MOGIOL ics cc cc cc cccecet0s00 eee meneagelie teehee ced Gniecalnn wo. 


3. It is unnecessary for a party applying for an injunction, to swear 
that the facts set forth render an injunction, in his opinion necessary. 
Dutton vs. Dupuy ef al,....-cccerccccccccccsccccscaccceccoccccccs eas 61 


4. The affidavit for an injunction must be such as to render the party 
liable to a conviction for perjury, if the facts sworn to are not true. 
Reboul’s heirs vs. Bahrons of al8..00005ceccsccccentssecaschaneeaene 79 


.5. It is insufficient for a party praying an injunction, to swear “ that 
the material facts and allegations are true and correct, to the best of his 


knowledge.”’..cseeseeseacs Se eeoeecesescacesseeeseeasegeasesseesasa wb. 


6. A privity is contemplated by the law between the party enjoining 
andthe judgment enjoined. Borié, f. w. c. vs. Borié. f. m. C.c.ccecsceneO? 


7. If a party through error claim property which has been seized 
under execution, the penalty extends only to the property claimed..... ib. 


8. He who is injured by an injunction, though not a party, may appeal 
from the decision of the court refusing to dissolve it. Vignié vs. Blache. 108 


9. An affidavit attesting the truth and correctness of the facts and 
allegations in the petition which render an injunction necessary, is insuf- 
ficient. Ricard’s heirs vs. Hiriart et al..eses aecceecces seeees sees seege 244 


10. On the dissolution of an injunction the fee of the -defendant’s 
attorney may be allowed asspecial damages......-.+++seeseeresssees wb. 
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> . : PA G) . se 
11. The action against a» suretyon/an injunction bond arises-ex eons > i 
tractu, and as to prescription must be governed by the laws controlling. the a 
~written contracts.. Poydras et al vs. Patin,....+.. a Pereseseres ae " pe 
12. Interest will not be awarded on damages sustained during the Sus ~ ” 5 


wrongfully sued. Out.........-.sceeesessegeececsecseseeaneeeceenseenes woes canen : a ‘. fnclt 
) REST. vehnnie Gan ee 

1. Interest on interest cannot be given. Hyde vs. Brown,.....0+++00 B a 

2. On the rescission of a sale, the vendor becomes entitled to interest. - it 
from the time he delivers or tenders the property to the vendor. pers 
Bae tia isiein s son cnnen sande neiecesectoss chsiiemaiciitteiaiael « ceab sta that 

3. Where maritime interest is reserved, both principal and interest coul 
must be risked to confer upon the obligation the character of a bottomry 6. 
bond... Ohio Insurance Campany vs. Edmondson et als.,......+.++++...0000 20 ord 

4. Interest will not be awarded on damages sustained during the sus- an 
pension of an order of seizure and sale, in consequence of an injunction 
wrongfully sued out. Poydras et al vs. Patin,.......0...csseecseeeees wapens 34 1 

INTERROGATORIES: exc 

1. The right of a plaintiff to propound interrogatories to the defen- not 
dant depends on the capacity of the former to maintain his suit. Union pla 
Bank vs. M' Donough et als.,.....s.sessreesssensseeeesssecsergecerssescssceees 63 ‘ 

2. The rules relative to answers to interrogatories on facts and articles, ag 
are more rigid than those which govern ordinary answers. Deblanc vs. 
Webb etal.,.cccccescces Seereacesresseesse® COR Pe Sete seseeeeeseseaere Seeeeresesteoses 82 at 

3. A’garnishee not answering when interrogated on facts and articles : 
cannot avoid the legal effect of his negligence.......cissc.....sseeeececee . be oe 

4. If a defendant interrogated as to his receiving certain notes from ot 
an insolvent as collateral ‘security, answers that they were not trans- m 
ferred to him as collateral security, the strong presumption of verity 
attached to his answer is not destroyed by the near proximity of the in 
amount of the notes, to the debt of the insolvent to the defendant as a 
sworn to at the meeting of the creditors. Denis, syndic,&c. vs. Oger. et al 400 e 

; JUDGMENT. 

1. If an appeal taken from a judgment below dismissing the defen- e 
dant’s exceptions to the security furnished on the bond, the inferior court r 
cannot enter into the validity of that instrument on the application of 
the plaintiff. Pemberton vs. Erwin et al.,.........cccssecesssssscsssvecsoenes 2 

2. A privity is contemplated by the law between the party enjoining ; 
and the judgment enjoined. Borié, f. w.c. vs. Borié, f. m. G.sscee.0. 87 1 

















. PRINCIPAL MATTERS. : 513 
PAGE. 


3. Where the appeal bond is given for the sum ordered by the judge, 
the:appeal is devolutive, although the sum does not exceed by one half 


. a ‘the amount of the judgment. Poydras vs. Patin et al....c0es..csssceseee 127 


4. When a party claims rents from the day of judicial demand, until 


5 ‘judgment, and the inferior court adjudge it, the judgment shall not 
' ‘%nclude the rents accruing between the day of the rendition of the 
_ judgment and its affirmance by the Supreme Court. Elliott et als. vs. La 


Barre... cccccsesececees 06sec ccCUMEEbO ice cecéeceetecicicccscciceteelMbccdcbceel 223 


' §. In an action on a note given for the purchase money of real pro- 
perty, the plaintiff’s consent to give security against the claims of certain 
persons, in whom the defendant avers the title rests, is not an admission 
that the security could of right be demanded, or that the same judgment 
could not otherwise have been rendered. Pemberton vs. Zacharie et als. 310 


6. No appeal can be taken from a judgment of the court refusing an 
order to remove a cause to a court of the United States. Baron vs. 
Kingsland et als.....2..00.s00esveesee a6 dive wo cei Rilindenddes doosdiee desig sees. 378 


JURISDICTION. 


1. After an apppeal is taken from a judgment dismissing the defendant’s 
exceptions to the security furnished on the bond, the inferior court can- 
not examine the validity of that instrument on the application of the 
plaintiff. Pemberton vs. Erwin et dl.j.coossesvecsscesecccscccseseosss 22 


2. The Court of Probates cannot entertain jurisdiction of an action 
against the curator of an absentee. Soulié vs. Soulié..c.secscecesecees 26 


3. The surety of a curator of absent heirs may be sued on the bond in 
a court of ordinary jurisdiction. Elliott, Administrator &c. vs. White.... 322 


4. The District Court is not without jurisdiction ratione materia in a 
suit brought by a minor to establish his claim against his tutor, and if no 
objection on account of personal privilege be taken at the trial, the judg- 
ment of that court is in itself valid. Weinprender vs. His Creditors,...«. 349 


5. The jurisdiction of the Supreme Court is limited; its orders to the 
inferior courts can only be issued in the exercise of its appellate powers, 
and the legislature can confer no authority beyond that required to give 
efficacy to those powers. Baron vs. Kingsland et als.....0eseeeee+08 318 


6. A court of this state has no authority to compel the correction of an 
error made in an act of celebration of marriage, recorded in the church 
register. Chiapella et ux. vs. Mond 68 alls... cccccscccccesccessees eunees 380 


7. A tutrix cannot question the jurisdiction of the Court of Probates, 
for the purpose of annulling a judgment pronounced in that court, on a 
claim admitted in her account rendered to that court, of her administra- 
tion of an estate owned jointly by herself and her minor. Watts, Curator 
Se. v8. Frazer et ud.cccceccescccccssscccvccsesecssevsssssseessseses 383 


65 
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"8: While an‘ order or judgment of the Court of Probates, directing . 
“the execution of a will, stands unreversed, no other court can declare’ 
will void, prevent its execution, or collaterally examine the correctn 
of the order.or judgment. Lewis’s Heirs vs. His Executor ct als,.+++«++» % 







" 
JURY. 
1. The verdict of a jury which is not a forced or improbable deduction | 


from the evidence adduced, will not be disturbed by the Supreme Court. ~~ 
Bruce vs. Stone eb Aly ..eececescccseccseccccccceccsvaneeccceecs eensemereccrsece 4 






2. Although the cause is tried by a jury on an erroneous charge from 
the court, it will not on appeal be remanded, if it can be terminated in the ‘ a Louis 
Appellate Court, without depriving either party of any advantage re- | be e 
sulting from the verdict, and if relief can be given as to the error resulting 
3. 
from the charge. Coote V8. Cotton,......0..cdsecrccseoccseccseccscccesccoes 12 a 
ca 


3. Although three juries have returned similar verdicts, if on appeal 
the Supreme Court cannot agree with them on the facts, the cause will 


be remanded. Myers vs. Slach,.....0..sccccccccccccccceccessccees sammipnrcbecat 53 
‘ 1. 
4. Where the matter is properly cognizable by a jury, although the | __sproc 

evidence be doubtful, their verdict will not be disturbed. Montreville et 

OO: FTE 60 5 50 0's: 5s opie Pat ekataielo isos osc chovecesceeessecaceccseies Gan 
5. Where the case turns on the meaning of certain words, which are 1 
not free from doubt, the construction given by the jury and the inferior | ing 
court, will on appeal be followed. Wiley et al. v. De Armas,............. U1 vs. 
6. If a party has two verdicts on a question of fact, on appeal, the . p 
Supreme Court will not interfere, unless a very strong case indeed is tak 
presented. Erwise vs. Butler,, .....0.000essecpeccccssvevcccsccccsccccscscccs GOO 
7. The Supreme Court will remand a cause if the verdict of a jury be mé 
contrary to an admission on the record. Rierdon vs. Thompson....... 364 on 
la 


8. Where the plaintiff sued as the assignee of a bill of lading for eighty- 
eight packages of merchandise, without proving an assignment, and the 
jury found the delivery of eighty-six of the packages by the defendant to m 
the plaintiff, to be a recognition by the former of the right of the latter to 
demand the whole, the Supreme Court refused to disturb the verdict. 


Tracy et al, vs. IN os sic'tin a’ sualev 6wibi 6006 ees ches cowasedecocecerceu eecce eeececes 366 ‘ 

9. A cause will be remanded where the Supreme Court would reverse s 
the judgment of the inferior court on a charge of fraud, had not a jury t 
found a verdict on that point, in accordance with which that judgment ’ r 


was rendered. Davidson vs. Buel.........ccccccccccssoccccseccteccesssseces 491 


LAWS AND USAGES OF COMMERCE. 


I. The terms, “laws and usages of commerce,” used in the Civil 
Code, were intended by the‘legislature to refer to the laws and usages of 











le n of Spain, or were in patil to local usages then wha ‘ 
jn ie sate McDonald, surviving partner &c. vs. Millaudon,..,......... 403 


i” LEASE, 


: 1. A verbal lease which is defectiye and inoperative in itself, may be 

g ‘confirmed or supplied by oral testimony, or may operate in conjunction 

with that part which is reduced to writing. Rabassa vs. Orleans 

 Mevigation Company.....reseecesecrsees aseeashasaniabieda ie ceSbccacsacpbes GOR 
2. The provisions contained in the 2267th and 2269th articles of the 


Louisiana Code, relate to cases where the lessee is not in fault, and cannot 
be extended toa case where he violates the contract. Senac vs. Pritchard 480 










12 3. Payment by a lessee does not affect his right to avoid the lease, 
because certain stipulated repairs have not been made on the premisesy. “tb. 


: LESION. 
1. A demand to rescind a sale for lesion, must be supported by strong 
proof. Riviere Vss. Doissiere, os occ vss ccdoSwWaneWbeses vdccbiccedevdcke 382 
) LEVEE. 


1. To subject a proprietor of land for levee made on it, under proceed- 
ings of the parish police, its authority must be strictly pursued. Hiriart 
vs. Mar gaia niches SiR dae oo dees eacececiccevecteseeastal 43 


2. The act of February 22, 1817, confers directly no privilege on under- 
takers for making and repairing levees. Weinprender vs. His Creditors.. 349 


3. The 3216th article of the Louisiana Code, gives no preference for 
making a levee to the prejudice of persons having mortgages or privileges 
on the land previously to the time when the Code acquired the force of 


IAW. ceccscccrcccvcccceccrccecevecressssensasseesssssessssssseees tb, 


4. By the old Code, no privilege was conferred upon undertakers and 
makers of WSVEE. ce cececus SOCKS SHS SHO SHS STSHSH SH SH SHES SEH EEEEES ab: 


5. A front proprietor of land has, at any time, the right to call for’a 
jury, to decide if a change in the levee can be safely made; and if it can, 
the jury has no right to refuse permission, because the proprietor will not 
surrender part of his property tothe public, or burthen it with a servitude 
to which other landsare not subjected. Henderson et als. vs. Mayor, &c. 


of New-Orleans,....scccereescecerreessecevevevereees coccccescceee 417 
NEW TRIAL. 


1. Where a new trial is prayed for on the ground of newly discovered 
eyidence, if, on investigation, it appear that the facts sworn to do not exist, 
the new trial will be refused. Stone et al vs. Clifford,..ecsessesseseee 10 

































516 INDEX OF ' 
P 
2. A new trial annuls the execution issued on the former judgment. 
Dutton vs. Dupuy et dl,.cesccoesssenccsenceseccevenccesersesenseeee. 
3. Where the cause had been fixed on the trial docket by order of an 


attorney, not of record, to the knowledge of the party moving—held that ; 
the motion for a new trial was properly overruled. Adams vs. Ryder,.. 





















4. The Supreme Court will remand a cause less readily on a question aes 
of fact, if a new trial was not moved forin the court below. Carter vs. 








COOPEr,.cverecvecccrscscevcccccrccsccasessssssceccesssesseseseses 





5. On a motion for a new trial on the ground of newly diseovered 
evidence, the affidavit must be annexed to and ffled with the motion. 





a to.up 
Stone et al vs. COP ie CeCe vc coceveccccceccctes csep eens cece beeneue 448 : to W 
NOTES AND BILLS OF EXCHANGE. yf MD 
1. If notice of protest is shown to have been sent to the endorser at a 
post office in the parish where he resides, it lies with him to show that j 1 
there is another post office nearer to his residence. Yeatman vs Erwin fie 
Oh aide canes code Oe ae CURE nd Foc cae 0000 06 6eccce catecccencae 268 y 
2. In an action on a note given for the purchase money of real pro- a Py 
perty, the plaintiff ’s consent to give security against the claims of certain th 
persons, in whom the defendant avers the title is vested, is not an admis- 4 
sion that such security could of right be demanded, or that the same ‘ 3 
judgment could otherwise have beenrendered. Pemberton vs. Zacharie Pre 
QD ed 060066 606 6 066 EUCTCE COE Se 6 OSRESTREES TC Te cc Cece ee oedee 310 : int 
3. Where a defendant interrogated as to his receiving certain notes 
from an insolvent as collateral security, answered that they were not 
transferred to him as collateral security—held that the strong presumption . 
‘ a uw 
of verity attached to his answer, is not destroyed by the near proximity M 
of the amount of the notes of the debt of the insolvent to the defendant 
as sworn to at the meeting of the creditors. Denis, Syndic, &c. vs Oger 
gs hsinengeec ced ev ew eessrosscee6ecocedesios @eeete cease eeseaeseseee 400 
4. In an action against the drawer of a note payable toa certain person j 
or to bearer, purchased by the plaintiff at a sheriff ’s sale, the defendant i 
cannot inquire into the regularity of the proceedings previous to the ] ] 
issutng of the execution under which the sale took place. Wilson vs 
Munday,- +++ sv sseeseseveccscessees @eeceeete OCS SEH EtESeeeeeeseeesese Se eed 483 


5. In an action against the drawer of a note he can demand of the 
plaintiff if he is not the payee, to show a transfer of the note to him, 
but this demand is satisfied by evidence which prima facie conveys the 
AE aE Bie PEO oon css nd eves scccesce ccesectecsccedtbeaeede tb. 


6. If tho assignment of the note be voluntary, the transfer in the 
payee’s hand writing is sufficient, and if forced, it suffices thatthere __ 
is judgment, execution, and sale, according to law.............. witeeaiele . 
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7. Choees in action may be sold under'a writ of ifleri facias; tind for this 


purpose, the seizure of them is not required. Wilson vs Munday...... 483 







NOTICE. 


1. Notice by one of the parties to a contract to the other, of his readi- 
ness to perform his obligation if made by the newspapers, must be brought 
‘home to the other party, or it is insufficient. Jones et al. vs. Smallejj....0. 28 



































2. Whether when the party to be notified is in the same place, a per- 
sonal notice be not necessary. Query?...............s00 Rendpe posi cope # 


3. Although the performance of an act has been duly registered, so as 
to.uperate legal notice to all persons, it is insufficient notice to a person 
to whom another is bound to make known the fact of performance. 


McDonough vs. Zacharie......... odbtaceescorevcscccsced Pb ecesss teccccccccscos OME 
PARTIES. 
: 1. He who is injured by an injunction, though not a party, may appeal 
6g § from the decision of the court below refusing to dissolve it. Vignié vs. 
; Be Raiianen nee ecasnenvnresonesdinasoontasenspeiliahasbias op eons cmpnoss -- 108 
2. The Register of Wills cannot be made a defendant in a cause to test 
the correctness ofan order of the court directed to him............. eovcede ib. 


3. The right to have a mortgage cancelled by order of the Court of 
Probates, cannot be tested, unless those who have a real or pretended 
6 4 interest, are made parties tothe action. The Statevs. Le Blanc, judge, &c. 329 


4 PARTNERSHIP. 

1. Previously to the late amendment to the Code, partnership might be 
implied as to third persons. McDonald, surviving partner, Sc. vs. 
INR oie a witea sos ak sxonidnns sealer eheidadvantaiiaiae Milbscrk cc tewonnvics ee 


PETITION. 


1. If a petition states that the defendants are bound in solido, and prays 
judgment, without saying against whom or in what manner, the judgment 
is presumed to be given according to the obligation as stated.  Rochelle’s 
Heirs vs. COL. ....20sececcecsescceccceees ececccecsecrsene cosngonenscanens seeveee 208 








2. It is unnecessary for a party to swear to the facts stated in a supple- 
mental petition praying a sequestration, if he has sworn to the same facts 
stated in his original petition. Ohio Insurance Company vs. Edmondson 
CO Ae isysrais adit ohinnrounene issasliieaaceeseianath mines omeen tienen 


3. The supplemental petition of the heirs or representatives of a 
deceased plaintiff, forms a revival of the action rather than an amendment 
to the pleadings, and before the defendant can be ruled to trial, he must 
be notified by service of the new petition and citation. Licquet’s Heirs 
VS. PCC. 0010cesoresecsseersoncsscersecseaccenecees consccccconnbarssdcavncesne, WOE 
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PAGE. 4 
emanded, if, in their petition, the plaintiffs 





4. A Gaye we . 
claim properépl4stidied heirs and as testamentary heirs, and the court on 
below decided only upon their claim as forced heirs. Fletcher’s Heirs vs.” court ¢ 
nt) SIE 10. | 

or may 

5. An absence of proof of an unnecessary averment in the petition, a may a 
does not defeat the plaintiff's right of action. | Senac vs. Pritchard,........48) 

% il. 
PETITORY ACTION. 7 cised: 
aa canno 

1. A petitory action cannot be sustained, unless the pleadings or leton € 

evidence show the defendant to be in actual possession of the Bi 1 
Delogny et als. vs. Dixon, curator, 8C,.....00cseccceccsesssccseeces ocvegtoscce ae eg 
j plaint 
PLEADINGS. mm «erer 
7 ss articl 
1. In all casés where facts are alleged by the defendant in avoidance of | Stone 
the rights claimed by the plaintiff, the latter is supposed to deny all such 
allegations. Bruce vs. Stone et al,........ Cece ccceccescccreecveccccccccces coe ES 13 
ae 
2. Where the vendor’s title is communicated to the vendee, and the Attor 
latter confines himself to oneobjection, he will not be permitted afterwards 
to plead other informalities as a reason for suspending payment. McCarty 
vs. Steam Cotton Press Company et al,....0+..+.0s000e0 gisin senmeaooany pecccase 16 1. 
3. The defendant sued as the drawer of a promissory note, cannot a 
inquire whether the plaintiff who has the legal title, is the owner or his 
agent. Newton et al. vs. Turner et dl,.....0-seeeseeee eT Te 46 2. 
4, But such defendant may make such enquiry when he has substantial ue 
grounds of defence against the payee, and an attempt is made by fictitious 3 
assignment to deprive him Of them............ssssesseceseesseccreccseeerecs ab. tha’ 
5. The pendency of another suit previously instituted between the same a 
parties for the same cause of action, will not be noticed, unless specially 4 
pleaded. Bourguignon vs. Destrehan,.........0cccecseccccececessccsseess seer Ae oth 
6. Where the ‘petition claims rents from the day of judicial demand “PI 
until judgment, and the inferior court adjudge it, the judgment shall not 
include the rent accruing between the day of rendition of the judgment aC 
and itsaffirmance by the Supreme Court. Elliott et als. vs. La Barre,.. 223 afl 


7. If prescription be first pleaded in the Supreme Court, and the plea 
must be sustained on the pleadings and facts appearing on the record, _. it. 
this court will remand the cause, to afford an opportunity in the inferior 
court, to disprove the facts on which the plea is based. Reeves vs. Adams 288 


8. Where the plaintiff claims under a contract, the plea of general 
denial puts him on the proof of it, but where he sues in a representative e 
capacity created by the law, that plea does not. McDonald, surviving c. < 
partner, &c. vs. Millaudon,...,......... Sipiiaveslneisle sep emeieaactovig eet ease eerets 403 
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9. The pendency of a suit, no matter by what process commenced in 


the court of another state, cannot be pleaded to an action instituted in a 
court of this state. West, Syndic, &c. vs. McConnell,.........00sse000s voce 424 


10. It is unnecessary for a party to specially plead matters which may 
or may not become material, according to the course which his adversary 
may adopt SOCEM EERE EH EE HEHE E OEE SEES EED SEES SEES ES ES OSES SO Eres enereeeeeeee eee ib. 


11. If a plaintiff have two rights of action, both of which may be exer- 
cised or cumulated in the same suit, a judgment against him on one right, 
cannot be pleaded as res judicata in an action by him on the other. Col- 
PROP GEE VB. TIC AVMIRES, onc cc ccoccvaccccssccoceddda sccesesgouksswn nice 437 


56 92. The 377th article of the Code of Practice, requires of the original 

q plaintiff an answer only, when the defendant institutes against him a 
separate and distinct action in the same court, and in such a case, the 
article provides that he shall not plead his non-residence to its jurisdiction. 
Reb OE GE: WS. COPEBT,. os cr ccteccqcectdsnceduccbecsncetcoacseccecgeaenesean 448 


1 13. The plea of res judicata cannot be sustained, where one of the 
parties appeared in a different capacity in the former suit. Mercier, 
Attorney, &c. vs, Sterlin’s Executor,.....+.+ sdesevebedovesdadicd euceseam ees 472 


PRACTICE. 


) 1. Ifa party before the adoption of the Code of Practice, had the right 
to two distinct actions, that Code does not impair this right, although it 
details a specific course as to oneof them. Crocker vs. De Passau,..+e0e 37 


2. All the co-obligors on a joint bond must be prosecuted to judgment. 
Mayor, &c. of New-Orleans vs. Ripley et als,.......++- oncencesivarcqne onscags: Ae 


3. Itis sufficient for the defendants sued on a joint obligation, to show 
that all the co-obligors are not made co-defendants, and the plaintiff must- 
establish the facts which make the case an exception........0se-eseceseeee ib. 


4. Appearance in court and contesting the cause, on appeal on any 
other ground than the want of citation, cure all defects in the citation of 
appeal. Collins vs. Briggs,.....s.ccecssseseserecrenecersceers noiikasaae esas 200 


5. In the 212th and 214th articles of the Code of Practice, the words 
“Jeave the state” and “remove from the state” are synonimous, and an 
affidavit made in accordance with either, is sufficient. Florence vs. Camp, 280 


6. The return of a process before judgment, cannot be amended after 
it. Rochelle’s Heirs vs. } PPI CT 283 


7. It is no objection to an amended return, that it contradicts the 
Original OME. ...02...ccccseccercsccoscccccescccccccccccsececcseccccsecencessees We 


8. Ifa petition states that the defendants dre bound in solido, and prays 
judgment without saying against whom or in what manner, judgment is 
given according to the obligation as stated... Sever coer arseheeereseeessseres w. 
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9. The rules which govern the manner of citation in a suspensive 


appeal, apply equally to one which is devolutive only. Reeves vs. Adams, 28g " 


PRESCRIPTION. 


1. An action for the wages of a person employed in selling and super- 
intending slaves is barred by the lapse of three years. Coote vs. Cotton, 12 


2. For the prescription of ten and twenty years, there must be an 

“uninterrupted, bona fide possession, and a title translative of property or 

acontract or deed under which the party is put in possession. Morand’s 
heirs vs. Mayor, S:c. of New-Orleans,....csecsecsesevccsevecnersseccsccssveses 226 


3. So long asa person occupies a part of his plantation, his civil pos- 
session extends over the whole..........+++ wevccrece ccsecccccccccccegumiesey ib, 


4. The situation of a tract of land so that the balls from the guns of 
the fort must pass over it is insufficient to interrupt possession............. ib 


5. The title to a tract of land acquired by adjudication, and which has 
been regularly transferred to the present occupant, is not affected by the 
manner in which the intermediate proprietors possessed and used the 


land, except so far as prescription may be interrupted...........ecceceeees iD, 


6. The plea of prescription will not be sustained, if the party plea- 
ding it do not show that his civil possession has been exclusive. Ribas 
WM I III Set S eos coc cbc ccsthececbcccesesecsvace Peadtiedevesevececegdesees 271 


7. If prescription be first pleaded in the Supreme Court, and the plea 
must be sustained on the pleadings and facts appearing on the record, the 
court will remand the cause, to afford an opportunity in the inferior 
court to disprove the facts on which the plea is based. Reeves vs. Adams, 288 


PRESUMPTION. 


1. The presumption resulting from the similarity of names unsupported 
by other circumstances, is not satisfactory proof of the identity of a 
slave. Bruce vs. Stone et dl. .ccec.ccseeseeee Os Seiko aisn'see ooh Sosa nese veins 1 


2. Where a party was employed in October and in December—held 
that the work was done under one contract. Brugier vs. Moussier’s adm’r. 93 


3. If a petition states that the defendants are bound in solido, and prays 
judgment without saying against whom or in what manner, judgment is 
presumed to have been given, according to the obligation as stated. 
IN a wisn 5 site Spee ebiines wasioambanan ce wacaay MOE 


4, Where a defendant, interrogated as to his receiving certain notes 
from an insolvent as collateral security, answered that they were not 
transfered to him as collateral security, held that the strong presumption 
of verity attached to his answer is not destroyed by the near proximity 
of the amount of the notes, to the debt of the insolvent to the defen- 
dant as sworn to at the meeting of the creditors. Denis, syndic, &c. vs. 
Oger eb ly. .ecrcrescceresseees sever cegouscccesevevesccsvecsecseccssccscccssescss 400 


. 
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PRISON BOUNDS. : 


1. The incorporated limits of the city of New-Orleans, terminate at 
the edge of the Mississippi river. Thompson vs. Blackwell,............... 465 





2. In designating boundaries, the word to, if unaccompanied by the 
term inclusive, excludes the object to which the line runs..............s00ee iB 


3. The aet of 1808, to establish prison bounds, among other purposes, 
was applicable to every part of the then territory. Jennison vs. Warmack, 493 


—— PRIVILEGE. 


1. A foreign creditor who has a lien on property is entitled to an equal 
privilege*with the domestic creditor. Ohio Ins. Co. vs. Edmondson et als. 295 


2. A written contract, which has not the character of a bottomry bond, 
but which has been entered into for the loan of money, andconfers an 
express lien on a vessel, cannot by the maritime law follow her into other 
countries to the prejudice of rights acquired there...............0+« cocceee De 


3. The act of February, 1817, confers directly no privilege on 
undertakers for making and repairinglevees. Weinprender vs. His Creditors 349 


4. The 3216th article of the Louisiana Code, gives no preference for 
making a levee to the prejudice of persons having mortgages or privileges 
on the land previous to the time when that Code acquired the force of 
BOW a. sisnin te cities susaee bine so seaverseutiesons eropnenardepersequreamnsamoqenabeins te 


5. By the old Code no privilege was conferred on the undertakers and 
makers Of levees. 200+ se. 9s vecccs covces sevccscccapsce enccce soccer ysoneesetiie See 


6. A claim with privilege on the funds of the defendant in the hands 
of the garnishee, urged by the latter in his answers to the plaintiff’s 
interrogatories, but unsupported on the trial, will not be examined in 
| the Supreme Court. Macalester et al vs. Willis et dl.,....+..00teeestseres 368 


PROMISE. 


1. If avendor promise to pay his vendee the damages which the latter 
had sustained by being ousted from the possession of the land, it is a 
confession and binds the vendor. Barrow vs. Cazeaud.s-oeeseeesecesers ee 


2. A just cause of a promise is always understood, unless the contrary 


be proved......sssscssessecsereseersseressseneecnepesssssertersecersrersceeneee OD 


3. Imminent danger of eviction is a good cause for a promise made 
by the vendor to pay the vendee the damages which the latter might 


sustain by eviction.............20ceeeceeeceeccee secs eecenece cena ee eageueaeseaes wb. 
PUBLIC PLACE. 
1. The circumstance that a space of ground is left vacant on the plan 
of a city is not sufficient to show it to be a public place. De Armas vs. 
Mayor, Sc. of New-Orleans........0001sseeeevees wnashelg camndigoumeete 132 


66 
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2. The plan of the city must show the destination and appropriation.” 
of lots to public uses and as public places, in order to imply a promise 
on the part of the original owner of the soil and founder of the city, that 
the lots shall always remain open for the use of the public. De Armas vs. 
Mayet; Ope. Gf Merb Ones. '..0600 cbc sccveevcvecessiecacectvaberecve seedy -- 132 


RECONVENTION. 


1, In an action on a contract for work and labor, where the defendant 
pleading the plaintiff’s non-performance of his obligations, claims of him 
damages in reconvention or compensation, it must be shown that he has 
been put in mord. Morton vs, Rils.........02ssseeesesecesesecess vite then -- 413 


2. The 337th article of the Code of Practice, requires of the original 
plaintiff an answer only when the defendant institutes against him a 
separate and distinet action in the same court, and in such a case the arti- 
cle provides, that he shall not plead his non-residence to its jurisdiction: 
DOME CE UE VO! COPOR Bs SSN. Sek IONS a eee ds de cadedeeneues 448 


REWARD. 


1. The public offer of a reward for the recovery of lost property, cre- 
ates an obligation on the part of the loser, which may be enforced by the 
person through whose means the property is restored. Deslondes vs. 
Walaaaet less sho vii csvivadtey caisics sgh cottonwule chy cnswnceedscarseras waned ice oa 397 


2. A part of a reward only is due to the finder of a part of certain 
articles, for the recovery of all of which the reward has been offered.... tb. 


SALE. 


1. Where the vendor’s title is communicated to the vendee, and the 
latter confines himself to one objection, he cannot set up other informal- 
ities as a ground of suspending payment. McCarty vs. Steam Cotton 
I Oia aii tee esis opis! HR 0 sn RGR e Shae 8 RP ESE K6 86 TEHTERE San'veeoes a epenibcae 16 


2. At the sale of an insolvent’s succession, administered by syndics, 
the mother of the minor heirs of the insolvent, may become a purchaser. 4. 


3. When the alienation takes place by auction, where the price cannot 
be known before the object is stricken off, the approbation of the judge 
can be legally given only after the sale...............ssecccsseecsesececcees wb. 


4. Sales of property made under a will, which is null and void, cannot 
be set aside by the court, unless third persons who have obtained an 
interest in the property are made parties. Sterlin’s Executor vs. Gros... 100 
5. The vendor of land, who conveys by a bad title, cannot be consi- 
dered a trespasser, if his vendee is suffered to remain in possession long 
enough to acquire the right of possession. Bourguignon vs. Destrehan.. 115 
6. Such a vendor is not liable after his vendee has acquired the right 
of possession, for the rents and profits received by the latter.............. wb. 


7. Ifa sale of property by an insolvent be fraudulent, his syndic can- 
not treat it as a nullity, but should bring an action to have the contract 
annulled. Brunet vs. Duvergis, Syndic 8.....11.ceececeveeccsceceseseveces 124, 
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8. Creditors at the time of the sale only can dispute its validity. Brunet 


ys. Datorgis, Saydic, Ge. ca.ccccsccccsccuscocscstcdusccdescccssdecesceeeebewee 124 


9. Where a plantation was sold as containing ten arpents fronting on 
the then rear limit of the city of New-Orleans, with seven in depth, which 
run on the bayou road, and the locus in quo was found to measure four- 
teen arpents in front, of which three on the right side of the road going 
to the bayou did not touch the then limit of the city; the vendee was 
decreed to take ten arpents in front, beginning at the corner of the tract 
left of the bayou road, with the corresponding depth. Morand’s Heirs 
we. Mager he. of Noew-Orleans........cccvcesseoscesesscapeveseevdescevsqpent: WOO 


10. If in the description under which a plantation is ‘adjudicated for 
partition among the heirs and co-proprietors, there are words of doubtful ® 
import, they must be construed so as to refer to a sale of the entire 
plantation. .... 2.200000 cccccsysnecececccscevccsccccccccceccccncesccoccsscccesons Oe 


11. The title to a tract of land acquired by adjudication, and which 
has been regularly transferred to the present occupant, is not affected by 
the manner in which the intermediate proprietors possessed and used the 
land, except so far as prescription may be interrupted. ........0e...s0s008+ ab. 


12. The sale of an entire tract of land by limits for a whole and defi- 
_ nite price is a sale per aversionem, and the circumstances control a 
problematical description as to quantity............ceeceeeeeneeenes $-e Ree ab. 


13. A sale made in another state of slaves in this, must be registered in 
this state in the manner required for a sale made here, before it can affeet 
athirdparty. Armistead vs. Bowden. .......200+-sereerseeeerseeeercaseteens 263 


14. The sale by public auction of a lot of land, described as a certain 
and limited body of a given extent, cannot be rescinded for a deficiency 
in measure, of less than one twentieth part of the whole lot. Soulé vs. 


15. Such a sale is complete by the adjudication, if the errors of the 
printed description are disclosed to the purchaser before his final bid... %. 


16. A demand to rescind a sale for lesion, must be supported by strong 
proof. Riviere f. w. c. vs. Boissiere. .......+0+++seeeeeseceeereceessececsseens 382 


17. If merchandise is sold by the consignee, his responsibility is the 
same, whether the property has or has not come into his possession, 
McDonald vs. Millaudon....++.++0++00++ teeeeeees ovenssapoceseccene 400 


18. In an action to rescind the sale of property of a defendant in exe- 
cution, seized and sold to satisfy the judgment, he will not be permitted 
to show payment of the demand on which the judgment was founded 
previously to its rendition. Gravier vs. Roche.....++++++++eseeeseeeeenevegs 44] 


19. The sale of a square passes a certain tract bounded by streets, and 
all the space which is included by the streets intersecting each other.... tb. 
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20. Parol evidence is inadmissible to give validity to an instrument 
defective per se, which is offered to prove a sale of real property. Allison 
Rs Si iksdaciaanandxeciecss Bert bias hay na wie o's bane eaisine de as sana 457 


21, A sale of real property, as a part of a vacant estate, by order of 
the Court of Probates, discharges all mortgages upon it granted by the 
deceased owner, but does not affect those with which the property was 
incumbered at the time he purchased it. Swindler vs. Peyroux et al.... 468 


SALVAGE. 


1. Whether the general rules of maritime salvage are applicable to the 
raising of a vessel sunk in the Mississippi river. Query? Salter vs. Hurst, 7 





2, One person may claim the benefit of a contract for salvage made by 
another, respecting the cargo in a vessel of which they are the joint 
owners, and in the raising of which from the bottom of the river, they 


share equally in labor and expense.............ssss-cssessecesseescascenseees tb. 
SERVANT. 
1. The word servant in the 3499th article of the Louisiana Code, is 
restricted to menial servants. Coote vs. Cotton,...cccccscsccssecveseees ue 
SEQUESTRATION. 


1. It is unnecessary for a plaintiff to swear to the facts stated in a sup- 
plemental petition praying a sequestration, if he has sworn to the same 
facts stated in his original petition. Ohio Insurance Co. vs. Edmondson et al, 295 


2. A writ to sequester property under a mortgage which cannot yet be 
enforced, will not be issued where the affidavit states only that the plain- 
tiff has alien onthe property. Erwin et al. vs. Jomes,...0+.seesseeeess 344 


SECURITY. 


1, After an appeal is taken from a judgment below dismissing excep- 
tions filed by the defendant to the security furnished him by the plaintiff’s 
bond to secure the former from certain claims, the inferior court cannot 
enter into the validity of that instrument on the plaintiff’s application, 
anions. occ cece cescccccvcccvacccccececsdebssccieeg es 22 


2. If with the consent of the plaintiff, execution be stayed until he shall 
furnish security against certain claims to the satisfaction of the court—the 
court will have the right to contest the sufficiency of the security offered, 
although it be questionable whether the case was one in which such 
security would have been ordered, if required by the defendant........ i. 


3. The dismissal of exceptions to the sufficiency offered in such a case, 
does not work irreparable injury to the defendant, and an appeal there- 
from will be dismissed as premature. ................ccsseceseceeeeeceseeeee o- @. 


4. An obligation given as collateral security for the debt of a third 
person, does not subject the makers to the laws which govern sureties. 
Mayor, S:c. of New-Orleans vs. Ripley et als,..............ccceceeees covesesces 120 
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5. Inan action on a note given for the purchase money of real property, 
the plaintiff's consent to give security against certain claims, isnot an 
admission that such security can of right be demanded, or that the same 
judgment could not otherwise be rendered. Pemberton vs. Zacharie,... 


6. Where a tract of land and several buildings belonging to a succes- 
sion, were in the inventory appraised in globo for a certain sum, and a 
division of the property was made into three parts, by the direction of 
the widow and the family meeting, and two of those parts were adjudi- 
cated at public auction—held that until the other part should be sold, the 
purchaser could not be compelled to pay for the two parts without being 
previously secured by a bond ofindemnity. Landreauz vs Bel,.... «+++ 


SHERIFF. 


1. If the sheriff illegally seize and sell on execution the property of a 
third person, the latter has his remedy both against the sheriff and the 
plaintiff in execution, or either of them. Crocker vs. De Passau,....++ 0 


2. The return of a process made before judgment, cannot be amended 


after it... Hechelle’s Hetve 8. CO js scises cgccicedsnsdapaateciens ue ae tes 

3. It is no objection to an amended return, that it contradicts the 

Original ONE. ...0....c.cccceserceccncccececccnccaccssceccceenessenenecaees senees 
SLAVE. 


1. Where slaves are put on board a steamboat by a person who assumes 
to be the owner, and who accompanies them to their place of destination, 
no responsibility attaches to the captain. Hurst vs. Wallace,.....sse00+ 


2. Whether the captain would be liable without proof of criminality or 
gross negligence, if the slaves are put on board by a person who assumes 
no right of ownership. QueMry?............ssseeeesesereievereressrescereees 


3. For damages caused by the theft or robbery of a slave, the owner 
may be prosecuted civilly previously to a criminal prosecution; and exe- 
cution will regularly issue on the judgment, unless within three days after 
its rendition, the slave be abandoned. .........sccecenseesscepesceeseciossens 


STATUTE. 


1. The re-enactment of a general provision found in a former statute, 
does not repeal the exception which accompanied that provision in the 
previous law. McCarty vs. Steam Cotton Press Company et i Sctinctaee 


2. Although the words of a law are clear and free from ambiguity, if 
the meaning of the whole context be doubtful, the Code permits a depar- 
ture from the letter and a resort to the spirit. Borié f. w.c. vs. Borié f. m.c. 
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3. The word “civil” in the act of 1828, abrogating laws anterior to Plates 
promulgation of the Louisiana Code, must be restricted to the Roman law 
and the laws of those countries which derive their jurisdiction from it, 
and is used in contra-distinction to the laws of England and of the respec- 
tive states. Jemmistee vs. Warmach;...ccccccsccccccscccscocsccvecccgeccccccss 493 


4, The legislature of 1828 substituted, in matters provided for by the 
Code of Practice, the rules of proceedings therein contained to pre-existing 
ones, but did not repeal laws which contained rules of proceeding to 
carry other laws into effect, and for which no substitute can be found in 
I i iattitcirtet clenigce <reednesidoseisenpsentohsnisvonndes sat vnsowbdyensnenaand ib. 


SUCCESSION. 
1, At the sale of an insolvent’s succession administered by syndics, the 
mother of the insolvent’s minor heirs may become a purchaser. McCarty 
vs. Steam Cotton Press Company et Gl,...cccccecseeescccccccsscecscssecesseees 16 


TESTAMENT. 


A nuncupative testament by public act, executedin the presence of 
three witnesses who do not reside within the parish, is null and void. 
SE V8. Dig io vce sie icnvcnsncccsorccnces cecccccececsseseccass SOM 


2. Anestate is liable for the costs incurred by an executor under a 
will which is null and void, in endeavoring to sustain its validity. i. 


3. While an order or judgment of the Court of Probates directing 
the execution of a will stands unreversed, no other court can declare 
the will void, prevent its execution, or collaterally examine the correct- 
ness of the order or judgment. Lewis’s heirs vs. His Executor et als., 387 


4. If the formalities required by law have not been pursued, a testa- 
ment is void, no matter how strong may be the moral evidence that it 
contains, the testator’s last dispositions..............cscessceeeeeceeeecarsenes ib. 


5. It is sufficient if the declaration required for the validity of a mystic 
testament is made in words conveying the same idea as those used in the 
IIs 00 scncescecscepocrcsccccssccescccosesscnneescs: — @Ds 


6. A testamentary executor claiming possession of the estate, but not 
showing that the execution of the will uuder which he claims, has been 
ordered by the Court of Probates, must be considered as a mere stranger, 
and against him the heir for a part only is entitled to possession of the 
Whiblo: estate, -Lembadie V8. QUerew,. veces ccecscvicsviesvseeses ses ceits pese'cees 429 


THIRD PARTY. 
1. If the sheriff illegally seize and sell on execution, the property of a 
third person, the latter has his remedy both against the sheriff and the 
* plaintiff in execution,’ or either of them. Crocker vs. De Passau, 37 
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2. Sales of property made under a will which is null and vold, Cannot 

be set aside unless third pessons who have obtained an interest in the 

property are made parties. Sterlin’s Executor ys. Gros,......... soresesees 100 


3. An obligation given as collateral secnrity for the debt of a third 
person, does not subject the obligors to the laws which govern sureties. 
Mayor, &c of New-Orleans vs. Ripley et als..........ccccceceees ccoccceeapos 120 


4. A sale made in another state of slaves in this must be registered in ™ 
the; manner required for; a sale made here, before it can affect a third 
party. Armistead vs. BOR, ooo cicicd-cnd cued cbiieiestot alae 263 


A person may stipulate in favor of a third party, and if the latter avail 
himself of the advantage in his favor it camnot be revoked. Pemberton 
VS. Zachavie e0:G10i§.. 05 cco se copaccoganmvesewseduvudessvind Ursa te veka LO 
‘ . 
6. The illegal possession by a‘ third person of a succession does not 
prevent the Court of Probates from taking the necessary steps to have 
the estate duly administered. Mercier, Attorney, &c. vs. Sterlin, ex’r. Sc. 472 


TUTOR AND CURATOR. 


1. The surety of a curator of absent heirs may be sued on the bond 
in a court of ordinary jurisdiction. Elliot, Admiuistrator, &c. vs. White, 322 


‘ 2. The 995th and 996th articles of the Code of Practice distinguish | 
-, between an estate accepted absolutely, and one which has come into the 
possession of the benificiary heir after having been administered by his 
tutor, his curator, orthe testamentary executor. Watts, Curator, &. vs. 
FYGZOP 68 100 0000 éses veccee occ cc conn ce cose se scence seenss 66650 cee gee anna ame 


3. A tutrix cannot question the jurisdiction of the Court of Probates, 
for the purpose of annulling a judgment pronounced in that court, on a 
claim admitted in her account rendered to that court, of her administra- “ 4 
tion of anestate owned jointly by herself and her minor.....0...-s.000. te a 
4. The 329th article of the La, Code, relates only to the inventory 
made by the tutor of the minor’s property, and cannot be extended to 
all cases in which minors are concerned. Landreauvs Bel,.....+..+000. 434 


5. The presence of achild of the deceased is not inconsistent with 
the administration of the estate by the curator. Swindler vs. Peyrouz et al., 468 


6. The tutor has no power to expend more than the revenue of the 
minor without the advice of a family meeting. Moore vs. Nicholls, 488 
VESSEL. 


1. Where maritime interest is reserved, both principal and interest 
must be risked, to confer on the obligation the character of bottomry. 
Ohio Insurance Company vs. Edmondson et als .......+++++eesereeees seveens OO 
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"2. A wfltten obligation which has not the character of bottomry, but 
which confers an express lien on the vessel,.cannot, by the maritime law, 
follow her into other countries, to the prejudice of rights acquired there. 
Ohio Insurance Company vs. Edmondson et als,..++..00++-seeeesseerees 


-3. A master of a vessel coming from abroad, does not establish his 
domiciLin the city of New-Orleans, by taking rooms there while his vessel 
toda’ POtt- . Brevi vs. Distlory .osiscsicsssescosevecesscsssconssecbsscouiiitioness 


"4. The sum paid by the master of a vessel to a sailor on discharging him 
in a foreign port, is separate and distinct from Wages..+.s+seereeeesees 


5. For necessary supplies furnished for a vessel, the master, the owner 
or freighter and the vessel are liable; and by. charging either the liability of 
the others is not destroyed Henshaw et al. vs. Rollins,.....+.++000000: 


6., The acts of a foreign power controlling the place of the delivery of 
freight, may modify a contract of charty party.. Shepherd & Co. vs. 
NO abindd <Bacncadnenssnyee sndbdnavonsind<esens tee tteetneriasderentien ° 


7. If the foreign prohibition to land a cargo be conditional, the freighter 
cannot refuse to receive it, on the ground that by geceiving it, he will 
sustain more inconvenience and expense than he would sustain, if the 
vessel should perform quarantine, and then land her cargo at the usual 
oo Soe SRO nA SEE CEBROBABB GAB ENnco: BEC ORORE EHEC IEP rE RSE HEE ace eee 


8. The master of a vessel is responsible for the indecent and inhumane 
conduct of himself and of his crew excited by him, towards his passen- 
Se ED, SUNT OE OOD cous ssc cbbbinn ve escvceccdcccossocescceceeen ee 


9. Owners of vessels carrying passengers for money, are subject to the 
same responsibility for a breach of duty by their officers towards their 
passengers, as they would be in regard to merchandise committed to 


19, If a vessel anchored in a part of the port from which the law 
excludes her, another one is not thereby authorised to neglect the neces- 
sary precaution, to avoid coming in contact with her. Stone et al. vs 


» WITNESS. 


1. The father is not a competent witness for his natural child. Des- 
fe eR eeeeeeeeeeeeeeeeeeeeeeeereeecee 
2. Where the plaintiff had examined a witness, informed the court that 
he had closed his evidence, and the defendant had discharged one of his 
witnesses and read several depositions—held that the plaintiff might intro- 
duce another witness. Stone et al. vs. Carter,......cccccececevecececesevecs 


AGE. 








295 ; 





wb. 


335 


336 


wb. 


431 


96 














